UNIVERSITATS-
BIBLIOTHEK
PADERBORN

®

Henrici Canisi[i] Noviomagi, Belgae, Jn Academia
Ingolstadiensi SS. Canonum Profess. Ordinarii & Primarii,
Opera Quee De Ivre Canonico Reliqvit

Canisius, Heinrich

Coloniae Agrippinae, 1662

In Cap. ultimum.

urn:nbn:de:hbz:466:1-62169

Visual \\Llibrary


https://nbn-resolving.de/urn:nbn:de:hbz:466:1-62169

+1
?  sedanfalvadore: hoc eft , ur nibilominus
mulieri falva maneat dos integra ? Quod exifti-
mat Hollien.& Joaon Andr hic; dum voelant
mercatorem farisdareoporrere de dote integra-
liter reftiruenda Idem volc Mare., Navarr. in
Manuali cap .17 Bam 0. cum f¢eqq. Contra Pan.
bie nupe. 8, Cui fententia {uffrapacar hictexrus
nofter , dum oon meminit doris 1atepre coofer-
vanda & refticuead®;fed tantummodd lucri ho-
ncfti, quod (peraturprovenirte cx commerciope-
cuniz dotalis Bt cerréres turpis per (e eflerucfi
forré mercaror Iucrum non fentirer, fed tantum -
modé przeeramilas operas & impenfas adhue
tenercturadintegram docis reftirutionem, [ si
=on [werit19.§. Arifla D, Pro ficio. Undelicitum
=moneitita pacifci cum mercatore;, ur depopens
apud cum pecuniamy habear ia fingula centum,
velaliam quaaricatem , ﬁcgulis anpis decem,
Sicuc re&te radithic Panorm. corrigens quaf-
dam yiduas,qu putant hoe fibi licere, perbanc
-dext peffr.fed male, urjamdiGumelt.

Neque nos moverauctoricas Hoftien. Joagn,
Andr. & Navarri, quorum hic poltremus purac,
hencftum Jucrum dici pofle, fi quis,exempli gra-
tia; pecuniam sonferens (perabar verifimilicer
excentumduodecim lucrinomine ; noluir verd
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tantum lucrem ex{pedtare, contentus quatmar,
itaucfors illi maneree Glva :oam 1446 conven.
tionem hancvalerevule , quéd redimatur pe-
riculumamirtendz f{orris, per remfionemimz.
joris lueri, videlicero@oex duodecim. Verun
bzc{eorentiadefendinen patelty exis; quajim
addufta funr, ncque nos fola audoritascom
movere deber, fijure & ravione delbirunfing
Netaodumpraterea cx hoe rexrn, dogscay: 3
fam,fidecea priacipaliteragacur; cofam latcoju-
dice pmpoui & :Igl[..u.ii J"uli'-: v per hoc gext, in vy,
guia [upereadom. Sed coram judice Ecclefiaftico,
ubi a&orperfonaeft miferabilis , ut hic coram
judicibus delegatis facir L un. C. Buands Imp.viter
pupill.
leem norandum eft, quod vir poffic domoeji: 1o

cere uxorem fuam, fi promifla desoon fofvartar,
quia cum ex dote tencatur {ultinere onera ma-
tritaanii, [ Proonerib. C. De jure dot.c. Salubriter
snfr. Deufur.julte recular maricus hac oners, do-
peciph dos (olvatur, .Caterum ubi anlla dos
promiflacit, nenporcRuxorem ramquamindo-
taram expelléte , fed (is lumpribus alere tenes
tur, cam [ibi imputare debear, guodindoratim
duxeric. Panorm bic ¢ Andr. Gatl. .2, Obf 95
Hum.16.
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8. Domatio [implex inter conjuges prohibita.

. Co.iz;frm.ﬁ:#r fherte dﬂ}’.’ﬂ:&‘r{d’ 0

3. Revocaturexprefic vel tacite.

4, Inguodifier aligato s fidercommiffo.

. %+ Donatio bag excedens o0, [folidos eff infinusm.

di.

&. Solidess yuid valsat,

b 4 !n{;}uﬁu’ombnic renuntiarinon poteff.

& Donatiosnser conjuges jurata anwaleat.

9, Donario bac it morts confirmetur,tradise reidon s
& interveniat mecefle off,

20. Matrimonso foluso , dosadmulierem redii ¢ ad
wirsim donatio propier puprias.

_ Ot Cap. deduobusagirer, videlicer de
donationeintervirum & uxorem , & de
dote & dooarione propter puptias, co

€afu , quo matpmonium cft dilfeluium. De
priore mbil hadtenusa@um fuir. ‘De pofteriore

verd hic plesius differetur.

Qued ad donationem attiner, eam fmplicem
bic yorelligimus, hoceft, guz folius 3 Feclions?
& liberalicaus caulafivinter conjuges, nongue
ob canfam i, Gcur (ap eod ad Bubr. acrigimis
Hancautém Elﬁphcrlﬁdc‘-u;[mncm incerdiftam
effcintcrmaritom & uxorem, ceftarur non ran-
tumzir D.¢n C D don ing. wiy ¢y verum eciam
fex; ki i prine. CUjUS varias raciones reddunt
Ulp. & Pavnlos Jurifcon, feilicet , ne mutuoamos
re fe invicem fpolient ; ne Impedrarys {tudinm
proeicandz prolis 3 be concordia pretio concls
liazivideatur ; neve mehor in panpercatem Bl
dat, & deterter fatditior. Verum ha rationesnod
emnesneceflaria (upt, fedolanluma ¢ caer®
verc';'.unr:Fr-;w]'."u':cﬁvc;r.ov:ptcs,u:iuq-_:in.ul__i
idque cx tcxtu noltro pedté colligunt Glofl
Bute. Prapol&c: hie, dum difercé inguite:
Xtus : doKALD, ex qua Biiter conjugum lockpiets ¥ fits
aizer pawperiorfirmitatems non batet. Brpd acontids

nefeafefirmitacem habetdopage,in qua utrmms
que
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e hoe non intervenit, cim expeefididem probee
vexcasinl. 5 [ponfus 53 §. concefla 7, D.eod. ubi cum
Ulpianas relpondifler, donacicaem valereama-
tito factam vxori, velé dverfozbuxore nomine
fepulcurz, hanc rationem ﬁal;'u_n fubj':cib:ﬂluca_u-
tem ex ¢o evenit; qudd definiri foler,cam demum
donationem impediti folere 4 quan& donantem
pauperiorem, & accipientem faciclocuplettorem,
Porrd hic pon viderur ficri locupletiorio eate,
quam religiomdnc:vit. Nec movear quemguam,

pademeree( leilicoe locum pra fepulcura fuajai
& matitus dedilier; pam etfi pavperior eaficrer mi
maritus dediller yoon tamen tdetiroo fiv locupleti-
or, quod non expendic. Hadtenus Uipianus. Qui
utimpcdiamthzc donattointer copjuges , requi
rit, qudd aleer conjogum locupletior factus fit,al
geryerd pauperior Nec enim altcrumeoram fuf-
ficicadimpugnandam hanc donticaem: Quod &
ibidem lacusilloftrac Wipian. in marito,quibzres
abalioinfticucus repodiac hareditatem in favo-
rem uxotis(ibifubfticurx, vel abinteltaro yenien-
ris. Nec enim cx bac repudiatione hzredicatis
pavperios Atmaricus , cumoondum hereditacem
{ibi peraditionemacquifiverit.

Quare hicretinendum elt, rantammodo donas
tioncm inter corjuges proluberi, in quaalee: diri-
o1, & alter fimnl pauperior fir:prohiberi;inquam,
aon quidem Gmpliciter & omntnd, (ed quouique
conllarmatrimoniom : ¥oam permoctemdona-
torisralis donatio copfirmatur » inftar fideicom-
il ezt bie in verb.nifidonatore obitwconfivmetur,
inl Donationes quas parentes 25, C. boctie & leg Cwm
bic ftass 43, D, dod. jundal.ln donationibusiz 5 C.
wAd legi Falod. dom tzmen (upstitice donatoreab
codemreyocata non faircxpeelsé veltacice , aut
dﬂﬂl[l[ius ante MoOItem dl‘aﬂatﬁlisﬂﬂﬂ mUI‘[ﬂ[uf.
Nam his calibus doaatio intar vicum & Grorem
motte donatonsnon copflimatus ,  par bunc rex.
atfir, gninl. Marito18.C.o0d.

Inteilige ve1d exprefie, fidicat donaror [eper:
pitere donarionisale fadtz, di.l. Cumbic Farus§.
mit Oraree. Tacitd, i dopatos poltearem donatam
alterf pignosiobligavic , welvendidic, el alicer
alienavic ¢ namh@cipl’oc:nﬁ:mr donatortacire
donationemrevocalie 5 [ Simariesiz, C oevd uli
tleganter nozar. Bare. ur fi mantusiocaha velaliud
quid donaveric nxzosi ; & poiteacppigaotavent,
prz{umidonatorem ea revocalle, ac pivinde do-
pationem non cosfimarimorte.  Cooua'clt in
legaco . urfilepatnm ceflator pignorrdederic vel
nllcparcrlﬂt, nup cenlearurio duvio |-2.m_m_ eV 0.
4 calc, §. firem inm 3. feg I fF.Dulegae, ™ Undelilee

3
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Jdonatio inter viram & uxorema(fimilesurlegate
velfideicommiflo, quiainltar horom fhorte con -
firmacar, ot ancé didtum eft,tamen 10 hoe dittanr,
quddfaciliistevoceturhac donatio. qua lega-
tum Evefideicommilfam 5 uctpors qudd denatio
bzc odiofa fitinter conjuges., lzdenspictatem
eareminter (3 legatomverd (vefideicomm fum
favorabile, I lntefiamentis D. Da rig jur,

Addunt praterca Dodl. &redle quidems quéd §

exeia hos calus morce gquidem confirmerardova-
tioinrerconjuges , dummod® pon excedatquin-
gencos folides, alids iefinuandaclt judici , vcin
atta publicarcferacur ; texe. ¢ffind. [ Donationes
ques parentet C b tis junds L. Indonationibus 31, €
Lpenal. C.Aedonat  Quod G fatum pon Faerir,
infirmabicur donztio,non quidem tota, fed quoad
excellom; hoe eft, quodelt ulttaquingentosfa-
Lidos, five cornm x{timationem ¢ ubifelicetdo=
patio facaclt inrebus immobilibus , vel aliis,
gnaminfolidis; [ Sancimus 34, C. Dedonar. Nec
coim debecucile petinuile viciari,e. Prile D eR. L
jib.6. Quamvis diverfum featiar Salicer. exifti-
manstetam donstionem corruere , eriamquoad
quingéntos folides : fed eam reété refurar Clarns
n§ Denatio quefl, 17, num. 3,per text ind. l. Dona-
tioncs quas parentesinverb. nam amplioris quantitatis
¢rind L SancimresS, i,

Per [olidem accipimusaureum, ex commupi &
recepra Dd. fententia yurceltacur And. Gaillib.z,
Obj. 39, pertext. inlfin. © Dein jus vocan. quorum
fepruagintaduo conficiunr aoam hibramauri , 4
Gluotiefeurigue C. De [uperadlor. prapaf. & arcar. lib,
10, Unde cum hodiepolfim dimiautas firaurcus;
ita quad fepruaginra duo noa conftitvantlibram
auri; faciléaccidere potelt, urufqueadgoo. vel
ad 1oo0. aur esiam ultra valear dopatio ablque
infiouationes revoeando feilicer hodiernos aure-
gsad valorem folidorum,ideft, aurcorum legali~
um,dcqui&m ind I_Q_mr."ajmmgm. ficsirects monet
idem Gail. jam d. leco. ldquemon raptam in hae
dooatione inter conjogesretinendumelt; verim
ctiam in aliaqualibet donatione fimplici, quacx
gencralidifpofitione juris ultra quingentos {oli-
dos non valer sbfgucinfinuatione, 4 Lata 27,C,

Dedonar. # Negque hwncinfiovationirenuntiari 7,

poceitapartibos, arpotenehac ratione fraus fat
légitaducent hancinfinoationem. QUod enim u-
na vid prohiberur,nondeber perahiam admicti, e
Cum qued usa DeR 1in 6, Echancrenunrianonem
noo valereprovacmultisandontatibos Aog, Gabr,
d¢ . p.ai comel 1,089,
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Scdanceps queltioelt, Andonacicinter virum
& uxorem,qualifcumque ea fir, Ave excedarquin-

»geatos folides, ive non excedat, jurameate coa-

firmerac? Be videtur prima fronte non confirmari
proprer rationes , quas in principioattulimus.
Etenim fiper haoc donationzm conjugesic mu-
tuo amote [poliznr, finegligitar ffudium procre-
andz prolis; [ is, qui melioreft; pauperiorfic, &
deterior ditior : profe&d viderur hecdooatioju-

raraadverfaribonis moribusy Avveidjurisrega.
laclt, Nopelt obliparoriam cone¢ra bonosmozes

prafticum juramencum , ¢ Noneff De R L.in 6,00
Auth QuodepsC. Denupe.  Adde. qudd perhanc
viam facriécludi poflce prohibicio donacionis in-
tercopjuges.  Nam quafacilicace induer porelt
doparar,uthanc dopationem faciar,eadem potelt
ucradjiciarjuramentum, conciajunis regulam 1o d.
@. Cum quod una. ; % ; 755,
Nihilominus contraria opinio magis obrizuir
apup D). icutex Bare. tradir hl;Pinom}.&‘.‘.nd..
Gail Ith. 2. 08[. 4. quam mulcisau&oricatibasa
fe addudis confirmac Aot Gabricl, dedanae, soncl.
2. inpr. ql:r‘:d{'-.'ihs':rjura:.} dnna‘uo va!;arintcr
conjuges,ex racrone :cxl:us e, Chm r:ammga:zﬂ,l
#u finefup. Defurejur. ¢rine.z, Depad. lib. &, ubi
gcncral::crtrad:rur - tc:zcs_furan_acnmrpfun;m-
dum eflc, gquoticspon vergitin difpendium fala-
risztctnx , neque prejudiciumalcericercio ad-
fFere. 5
Necmoventrarionesin contrariumallacz, quia
fallom elt, casadverfaribonismoribus , de qui-
busloquitucdiGtajurisregula 5 Noweff obligasori-
sim; éy;,quz deiis mosibus zc:rpl:quda_:& » quo.
rum conrratii in fe continent turpitadioem , ot
funrhomicid um, adalteriam, farcum, & fimilia
ficuc redt e docecad eamdem regulam Joan, Andr,
Nonverdintelligenda el .':lc bonis n_mrjbusifri-
libus, qui ad {ervaadamecivilem furttl:l:tcma le-
gibus incrodudti fuot, orefthac prohibitio dona
rionis iater conjuges, cd quod expediat Reipubl.
ne quisﬁ:a:c malé saatun§, % Inflit. De leﬂqs:ﬁfi
welalionijur. funt. Idque perfpicuumevadic exeo,
nod Wptan. cam folam donationem faterdi@tam
effc inter conjuges dicit , inqua alter pauperior,
alrer dicior fity L Sipom/tes 5, §,c§unﬂ%D b, ﬁcqc
Arque hzc paftcrior [entearialicer communi-
gerrecepra fit, priorem tamen ample@antur Bare.
& Salic.ad/1, D eod. Henr, Bohic,adboc e. noffr.
Socin,conf. 1f, vbi& priorem [ententiam com-
muncmelleair,Covarru. ad Rubr Deieflam p.2,0m.

AD LIB. IV. DECRETAL?

3t. Quin & communcm afleric ex Curtlo leniorg
Cabricliosd conel 3omu. 1, civcafin, Kt BEgarinan
poiclk, quinrariones in conrraniomadda&z mgl
rum fuffiagentur priori fencentiz |, quibus ha e
nus refponfommon video 5 aded qudd credim
cam dejure veriorem eflcrita camen, urces ad zfty
mariuncmjuditiirtvucctur,quia:bimbuur, -
triam ralisdonacio fir , ob quam conjugum amog
vel concordialadatur , el ftudiem peolisinres-
mittatur; quibascalibus purarem hujulmodi dg-
natiopcm lafsr conjuges juramento aco conhr
mari; tamguam tpem & matrimenialibus niods
busadverfam ; facwzext, aptimses in ¢, Cam quidam
13,in flue ks G' ¢ Panorm, inf efup. Uisjure:
jur, & can QUi facramento xx1r.q 4. Aliogui dopa-
tioni lbandumeflzc , propeerjuramentum, de,
Cam conringat dpind. £.2, Adde Ant. Gail, fik1.
Okf 36.m5. 26, ubiexplicacd &am-jun:sreguInm,
Cum qued una,¢re quam dicitcelare in juamento
adjeéto alicui a@uids Jure prohibiro.

Caxierim quod dizimus , d-maciancminter,

¢onjuges morie dogaroris , vel donaratiiconfir.
mari, extendintpallim D4, nofkri , §i & cradicio
rei donarz interveniac, Ave'ea vera fir,ut fr,quan-
dorcipofleflioinalium realicer riaes =icur, §pe
traditionem Infliv. Dever. drvif e, Sud rationd s,
§. be guequeres D.De acgeiir.eer dom. hAve ficfifla
eraditio, utpore qua fic perconiticutam, quando
feilicee: donator dicitfe nomine donararii rem
pofidere, ut in I §)uod men 8, D.De acquir, Vel as
witt, poffeff. velrei donate fibiofumfio@om et
net, 1 G)usfguis 18, C. dedonat, vel cltm donatariis
tem donatam ased decinebar : narr Bngicur hisea-
fibuscraditio f2&a cllc, § enterdum Inflit jamd.tit
Crdel.Quaratione§ nterdum, Tul. Clar. in §eDons
tiogs.o,m. 6,ubi exaliis cradic id communirerres
cepium ¢llea Dd idem Did. Covat, i Rubr.fups
De tefiam. p.3, nu. 44 & prohaclearentia allegat
fext.in . Papinianws 24.D.Dedonar, intervir , (¢
wxor. Papinianus, inquir Ulpianus, re@é pueabat
"grationem Divi Severiad rerum doparionem pefs
tinere. Denique fi hipulansi urori fuz {popondif:
fet, non purabat conveniri polle heredem matit
licer durante volootate maritas decellerin. Tt
Ulp. e ibiderm fingulariternofas Bald.

Huicramen featentiz acquicfcerc non pollum,
edquddhodic ex Juttisiani conlticacionein dos
nattgne neceflario nearequiracurcraditio, rm.if
in.l.-Siquis argentsm 35, §. fin. C. Dedonat.cr inh,
Perficiuntur tnfl.cod, & Ipecialicer in donationeia:
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ter copjuges eft rexeus an Now.162.quem licetin
antiqaioribus codicibusnoninveniam , extarra-
men in receatioribas Scrimgeianis, Bt quod ati-
neradd.L Papinianus ; cuiinnititus conpraria Do-
&orum fententis,ca pertinet ad jus vecus Digefto.
fum , coidcrogatumeltperd. Nov, tamquam jus
polterius, ¢.1.Deconflic in 6, Et ficrefpondific me-
mini Colleginm poltrum ]undlcum. . 1
Jam quoad alceram parte m texeas noftri , qua
dicienr, Soluro mazvimonis ficut dosad mulieremyfic ¢
domitio proprey nuptiné vedit ad virum, nifisdpc. Nos
dubinmelt, mauimoniomore velahiolegitimo
modo diffoluta, reftituendam el dotem malieri,
& dopatignem proprer puptias viro, e quod cef-
fent oneramatsimonii,propeer qua dos confticaca
Fuir, ut bic, Or .1, fup.eod. & ibi atrigimus: cellan-
ceenim canfa ceflarquoque cffetus, o Cumeef-
fante 60, /up-Deagpell, Quodramenpon indiltin=
A& obriner, fed moderationeadhibird,or, & muli-
exipla fibi detem ¢x bonis {uis conftituerit , hoc
cafu dos ad camdem redice debear, juxea bunciexs.
aoflr. ¢ in d.c.1.[upsod. haberque addorem sepe-
tendam aétionemex ftipolacy s etiamfirevera pul-
Ia vel ipucilis ftipulacio interveneric, Lunica mpr.
gn§, 1. C. Daveiuxoria ad. Idemjuris elt,fi abex-
tranco dosdata fivmulieri, d Lnu.§.accediz Excra:
newsis yocatur, quimulicrem non habetinpote-
ttare fuz, quales {unt mater, frater; {oror, aliigae
<ognati, & quicumqu:aiiicxtmn:i. Nam cumhi
cenfeantur mulicri donare dotem 5 [oli mulicsi
competic alfo ad repecendam dotem , pracer-
gam fi eam fibi excrancnsteddi ftipulatus , aut
Emplici:cr padtusfic » @ §.accedas. Quddfiverd
patcr Romine filiz conftitusrit dorem,1djue fim-
pliciter 5 pulld intescedente fipularione de dote
fibiteftituenda 5 aftio communis et parri &
fliz , ita ur nec Parer abfque conleafu filix,
ane filla abfquepacris Con{ch‘-iiFoﬂ-lt exigere, La,
D. Salute masrim.pracerquam [ifiliad patre cman.
sipata ficrirs quo cafu etiam ¥ivo patre confolida-
taraltiode dote in perfona filiz. Ubi verd pater
Ripularuselt Gbi dorem reddi , ackiofoli parriac-
quiritas, non autem filiz oI @uaries yo. D.Soluso
watrim. & L. Aviana C. Dejuredor. Dico,ftipula-
tus Fucrit s nam pen fufficit, pacrem pa&um fuille
etiam incontinenti;d.). Aviarna Quiaperpalum
padumaon fraoyatioactionis de dotc icddenda,

cum & filiz Faerit communis, .. Aviazua. Nos=
vatio enim {tipulanonem requirit, §. praterea ln-

fit. Quib. mod. oll. oblig, & I.fin. C. Denovar. Se=

cuseltinextranco, qui& pacifcipotzitin conti-

nenti de dote fibi reftituenda, .1 Aviarua. Sia

filta ante patzem mosiacur, dotisa@ioinperfona

paceis confoliderur, ), Dos & patre 4, C. 50l masrim.

aded licer liberi ex eodem matrimeonio exiltant,’
1, unica§. liceat verf fileat G. Dereduxor. ad, Quad
etfineger Maitinus anciquus Interpies, ut potius
ad liberos, quam ad patrem dos percineatitetius
tamen contra mihividetur {encire Joan. Bulgarus,
Azo & Accurl. in Glof.add, I. Dos apatre, utcriam
io cafuliberorum exiftentium parri dos telticni
debear, pertext, in d.verf[ileas. Ethorum opinio=
pem tamquam communcm (equirar Bare. adl)
Poftdotemnn.20, D. Soluto matrim. & comm uniter
Canoniltz, tefte Panormit, bre pw 1o licer Marei=
niopinio con(uctudine receptafic, ur seffarur GolfZ
ad .t werf fileat g Bart. jam cit. loco. quam retis
nendam cenfeo; ubica recepra eft.

Ubiigitur dos noncft profefta 2 parre, fed mu=
lieripfa fibi yel alius cjus pomine dotem conftitu<
it ; dos (olure martimonicad mulicrem redits
?ucm_admodum&dcnal:ic propeer nuptiasadip=
umvyirum , opifialiterdi@arer lociconfuerudoy’
aurpadumefler inter virtuom & uxorem,uralterios
lucrp cederet dos vel donatio propter ouptias, per
Bunctixt, De confuctudine non cft dubinm, ciim
bz cjuri communiderogare poflit, cap. fin fup. De
cenfuer., DepaCtoextatquoquecext. ind. Lun. §.
ille proculdubio ¢ §. fin. C. Dereinx adl. Exmorte
9, O Auth. Aegualitas C, Do palt, convent. ita ta~
mep, uthoc paflam delucranda dote tora, velpro
par:c_i vigointerpoficum nonalices valear, quam
fi & {Ilmul pactam de lucranda donatione proptes
puprias amuliere interpofitum fueric, & quidem
zqualiter : mam unom abfque alcero confiftere
non poreft. Sicurenimdos & dunatio zqualiree
conftitoi debenr, ita & lucra xqualia cfle debenes
aded ut, fimajos lacrumficinuho quim inalcero,
majusad minus redigatar, d. duth. Adsqualitas ¢
Nowv.g1, Deaqual. dot, ¢ I fin. €. Dedonar. ante
nups, WdqueintroduGum eft, v fraudibas occur=
ratary nefi conrrafiar,inducaror dooatio inter vi=
tum & uxorém, qua de jurcprobibita cft,uc fupra
deduximis.
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