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nos polle credendum eft, soxr i LFiliies 15, DDy
condss. infliz,
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ln Cap. Tranfmiflz ;.

SUMMART A,

1. Neganti filium (athm offe 2 fisles adbibendas

+ Excdudatione momducssuy firmum. argumentum S
diardonis.

3. Filiatio probandacertisindicive g efishe,

4. Cerraindicia Sant primo,fi Jlesss dommi natss fie.

5+ Licet majer interin: cum alio confusverss,

1

7

2]

s Ang [imater alsbi pepereriey
« Quid [V neger mater parium 6% marito conceprum
gje?
8. Brafumysio pro filio admittis probationems in contrgs
rivm,ex abfentia diviwrng,
9. ltemex infirmitave marici,vel alio witio,
V0. Secundt indicium fliationss praber educatio,
Lb. TEriid nominatio patrs.

- Eleanius clim Titiam i puero educiflee,
cohabitanre fibi Mzvid | cum qus poftea

ecntraxic macrimonium, excadem filios
fultulic. Morcuo Nefenuio s filiis cjus hzredita-
tem petentibus,intervenit Titias 3 percmsctiam
fe pro filio & harede, licer vicinis {purius dice-
ferur, Econtra verd Nefennius & Mavia ncga-
bant Titium fpuriam fuumputlegitimam filium
cile (intellige fuperftice Nefennio , nam de cjus
hareditate hicegitur, cumaliter vivenis nulla
firheredicas, L1, D.Ds hered, vl add vend.) Sed
dicebant [t piecaris intuiry cumeduca e, Qua
dereconfultus s Pont. reflcribic hoe cap noftro,
T ftandam ellencgarioni conjugnm, nificerns
indiciis & teftibus proberur eflc flius, Ratiohu-
jus decifionis cft,quod affirmanti non credarur,
pili id,quud aﬁi:mar,lcgirimePmbavuir,f,x,D.
De probat, el 1, C eod tir. Igitur deficiente proba-
tione, proneganre fenrentia fereur,l, Qi accufare
4,C.Derdende do ¢ wlt.§.2 Jiep. De jurejny Negue ju-
var Tirium, quéd ab cis educatys fuerit; T nam
ex cducarionc nullum firmum argumentum du-
cirur filiatiogis , cim extraneus quandoqucab
iis alacur, / Quidam ctim filium 123,10, De werk. obl.
At verd probario vecellaridconcludere deber, 4,
Negue paruralss 105C, De probag.

Itaquead probandam fliationem opusefteer
tisindiciis & celtibus,juxra huac textum poftrq;
Certis quidcm quoad paticm , quia hic nogpifi
indiciis, ideft, conjeuris demonftrari pogeft:
marerautem, cim femper cerra fir, etiam reftj-
bus, i. Quia femper 5, D Dein jrervocands. Hingila
lud Telemachiapud Homerum:

Exillo natwm macey me dicis ; at e
Nefeios mam cortum quis poflis ferre paventem -

Certaautem indiciafuncin patre , fifiliuser £
uxore{ua dominatus fir. Nam coiplo prafumi-
tut cjusclle filius, £ Filium D De ke qus fwivvela-
liené jur. aded liceruxor tempore cohabiranonis
adulterium admiferic, persons in L. Btites 11, .dofune
FoD., AdL. Iulde adult Tradunt Panorm, g,
Bald.adifin C.Decommuni firvemanum, € incap,
Per literas fup. De probasion. Cafte. ad 4, 2,num.5,D,
De liberss & pofib Botr decif,299.,

Erquamvis Alciatus veg. 3 prafumpe. exiftimer
nonreété deduciexd $-defunido, ur eriamis piz-
fumaturex marito conceprus, licetinterim mas
tercumalio confueverit: figuidem ex'his verbis
rexens, cim poffis erilla .:a’y!rpmgg‘é > Cnimpabes de-
[undum pairem babuifle, non ftarim fequatur, Brgd
lex hocpreiumir; quia mulra fune poffibilia,quz
famen non prafumuncus, 4 / Negue natales, Unde
baocd.§dsfunétorationem reddic,quéd judicium
adulterii contra matrem inftitucum non debet
nocerefilio,ex quorescum matre, non cum filio
a&aclt, /. ;,§.canfe cognitio D.De Carbon edidto, dol,
3:§ pen.D.De jureinr Res verd inter alios aéta al-
teri prajudicarc nondeber, / fin. C. Resinter slite
adta. Nihilominlis jputat Alciacus eamdem fens
tentiam veram , ided quod parrul bepigpior fir,
Atverdio redubia beoigniorem interpreratios
pem fequi non mints julfius el quam turius,in-
quitjurisregula , inl, Eaque in partes§ inre Anbia
D.DeR 1. 8¢ ut clepanter ait Baldus, ad I Esliuen
num.17,D.De bt qui fus vel alieni.jur. porils pras
fumitur poflibile honeftum , quim poflibileia=
Lhoneftum, ;
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TIT. XVIL

¢ Quiratienc Palzottus in trald. de Noshic fpuriif-
gue filiis e 1 4. idem obtipere cenfer,etiamfi matetr
noninmariti zdibus , fedapudalium, cumquo
commilzeri folebar, paerum peperiffer, fitamen
eoinlocononipvitovico habitaffer, maritoque
ad cam liber quocumgue remporcaditus paruc-
ritsnam adhane juftus marici filius incclligitor,

7 Sed& fiaflcrarmater cumnon €X Marto, fed
cx alio viro conceprum efle, camen prafumptio-
milocuseric ; ucfcilicer ex mariro potils fufce.
ptusdicarur, Necenimmaeris profeffio nocere
debei filio, ! pew. D.De probar pper eumdem txt. Pa-
feot jam @ loco. 1dem tradic poltalios Menoch. de
arbise jud qu.cafu 19 num.27 & Alciar.d prafumge,
37.num.4. HincBarrolus ad 4.1 Filiumpum.+.
improbat fa@um cujufdam Regis,quiob confel

- fionem matcis mercivicinz , quodeumponex
patre Rege, (ed cx milite fufcepiffer, Regoo fe
abdicaverar, guia nonteocbatur matricredere,
facix texeiin Auth. € uodobeiner €. Ds probat. grin d.3.
§-4.D.De5.C. Sylian pifi forré tam vebhemens :%’
fec marsis perfoafio,utei crederedeberetfilius; &
ob id lafam conlcientiam haberet ; nam boc cafu
deberet filios abftinere ab bzreditare patns fui
purativi,ne contraconlcientiamagendo zdificcr
adgehennam, ¢ Literas 11§ porrofup. Dereffir fpolsar.
€ cap fin. [up. De prajeripe deguelatiiis Deminicos
Sotode juf} ¢ jurelib. 4+ queji. 7.art.2. Ex quibus
liquet,nihil inverefie,uzor addltera fir, five pu-
blicameretriz, vel 2 mariro (uo difceferic,dum-
modd acceffumad eam maricus habuic,itaquod
ex [e filins concipipotuene , ficur docce ctiam
Covarr.inIV. Decret pir.c. 8 §.3.006m.10.

3. Caterumhic omittendum non eit’y prafum-
Prionem hapc pro filio admiteere probationem in
contrarium ; velutifi confter maritum diurins
sbfuiffe, quam filius exiplo concipipotuerit, 4.,
i flism D. Debis gut fui vel aluni jur fune.  Sicut
declaravit Jaftinianus in filio, guipeftmorrem
velabfentism marin undecimo menfe completo
natus erat,cim partus tamdiu inutero ¢ontine-
rinonpollic, Now 39 dereffetut. dro-§ snnm figuidem
werfimulierenim » imod nequidem nltra decimum
menfem,tefte Wlpiane in L3. D.Defuss e legit. Qui
tamen menfes nop prxcise famendifunt, fed eti-
&m pagloampliis , videlicer duobus veleribus
diebus polt decem menfes, ficuc probat Menoch.
laco fip citas.iwm. 40, cnwm feqq. Tametfi perfeGus
parcus cdi poffit feptimo menfe , cx fentenria
Hippocratis, qua extat i l.5eptime 12,D.Deflarn
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Secundd elidicur hec prafumptio filiationis,
fi confter maritum infirmitate vel aliovitio la-
borare,urgencrarenon poffit, d | Filium. Nec -
nim prafamptio ad impoffibile trahi poteit , &
G)uta uerifiviile :ofnp,nepmfsmpr. & in certis noa
clt conjectura locus, /. Continuss 157.5.2.infine D.
De¥V.0.

Secundum indicium elt Aliationis,qua cx tra-
&atu five educarione ramguam filii colligitur.
Nam hac ratione confticuiturin poffefionc filia-
tionis ; adedurfilius verusinrelligatur, denec
contrarium probetur, Felin.gd cap. Per tnasanm.13
fup. Deprobat.ex ententia Anc. Abbatis, Bart. gpalio=
rum, Palzot intrad.de Nothis [purii[quesap.22, qui
teftaturid communiomaium opiniont receptum
cfle; & probat textosin L1.§ 1.D. De gnzftionib. &
inl.Circa 1 4.D.Deprobat,

Quod notandum ¢t quoad fucceflionem pa-
reatum & praftationemalimentorum, qua de=
bentar filio 4 parentibus, Brratiocft, commo-
dum poflicMianis, quod im ev vercitur, ut poflel-
forramdiuin, poflcflione retineatur, fructus, a-
liafgue commeoditates pereipiat, donec pofieflio-
selegitime privetar , [ Quidam 1. D Deprobat.
cap Querelam4 fup. Deeleid.c. 3. Decanfa pofliff. &
propriet- & § .commodum Inflitut Denterdicd. D ixiex
tractaty fiveeducatione,que tamquamin filium
collara cftjalias fola educarionon {uflicit, joxra
textumnoltrom,

Tertiumindicium eft,patris nominatio, oon
quidem puda(cum & affe@ionis reftanda causd
quis nonnumquam filivs appellerur, Neme ¢8.D.
Dehared.inflit L. .C.De reftam. ) fed quz co modo
prolara eft, urenizam patris voluntatem oftene
dat:veluri i injudicio quis confefTusfit;aliquem
elle filium fuwm, L1,§ Iulisnis D.De lib.agnefe.vel
extrajudiciom, fifponcé & deliberaté mon per=
fun&orié filium propuntiaveric: ucfi,verbigra=
tid, paterinepiltolafusaad uxorem miffa quems=
piam filiom fuum compellaverit ; / panalt. D. De
probat, auc filii narivitatem libro fuo configndrir,
heue rradic Deciusad cap. Per tuas [up, Deprobat.
Nam pater filinm ita con pellando, patrem fe fa-
rerur, & conflequenter filinm ip poflefionc Ailia=
tionis confticait , ficuttradiclareé Covarr.ings
Decrétal p.2.cap.8.5.3. num 8 1demoblervatur in
fratre,/In epiftolisny.C Deprabat. ut videre cflt la-
riusapud Jacobum Menoch dearbitr. jd.cafit 89,
Bu. T 7 8 fegq.

Sed & hzc duo polteriora indicia five conje-

furx
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&uarz neceflarid non concluduat fliationem;
fed bisinterim fbatur, donec probetur contrari-

s

SUMMARLIA,

1. Canfs matrimonialis pertines ad ludicem Bcclefia~
ficum etiam imcidinter.

8. Quaflio flatsu ad quem [Peller.

3. Sentenriaim casfa matrimenii non tranfit in rem
judicagpam;facvss in sanfa iates.

y Uemadmodum eaufa matrimonialis co-
am Judice Ecclefiaftico cognolcenda &
dinmendacit, fiprincipaliterintenrerur,
g.2.fup. Dejudic. ita & 0 incidenter in Judicium
Yenual, per bupctextymadfrym, COm enimoepos
peterct partem barcditacis avifurdefunéti , &
parmusczcigicudocum repellerer ;, qudd parer
fuus mop cffer legitimo marrimonio procrearus,
& confequeater ncpos firincapax hazrediracis a-
vi fui ( namexclofo patreabbareditare parris
fui,excludicur 8 cjus filius, licet hic cxlegitimo
marrimonio parus fic, proprerinterruptam fuc-
cefionem ex capite parris,qui nonTcgi:imn! elt,
1/fin C Depaturaled. Iib, ) hzc quazflio paralium
rius per Judicem Ecclefiafticum copnofci de-
uit, cimprejudicialisficad caufam haredita-
ris,utpore quz ex natalibuspendeat. Deinde re-
diri jubetur ad priorem Judicem {zcularem,
Convepitcum corextuten ¢ pen fup. Doordinecog-
#iz, Quodtamen verum cific cenlenr Doctores, fi
quzftiomarrimonialis in jure, nonin faite con-
zltat s puta fidifputetur de vi ipius marrimonii,
arrim legitimé coprraétum fic, non ubinullade
gatrimonio contentio ¢ft,fed rantim dubirarur,
&n filius ex tali matrimonio parusfic , guzelt
quzftiofadti, & jdcircodredlé per Judicem (-
cularem expedirur, In texcu verd ooftroagirur
de jure marrimoniian feilicer paterexlcgivimo
imatrimonioparus iczunde ad Judicem Ecelefia-
fticumbae gquattioremifa fuir.

Non obltacrextusinl ;. €.De judic. ¢oin l1.C.
D¢ erdinejud. ubi queitio ftarus, boceft, an quis
filius fir,yel fervus defundi, fiincidat in petitio-
pem haredicatis , pereumdem Judicem decidi-
ear, ctiamfiprincipaliter Judex de ftatu cegno-
feereponpollit, Non,inquam,obftar, quia qua-
#tie ftacus ponelt cauf (pirirualisfive Ecglefia.
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In Cap.

H. GANISI COMMENT. AD LIB. IV. DECRETAL.

:::, s #rgl.Sichivagraphum 1 4, timl fog D.Deprij

Lator 5.
ftica,fed civilis.Unde mirum noneft, § & Juder
fzcularis deea poffit cognofcere.Ex quo fir,uef
civilis caufaincidacinfpiricualem,redté quogue
illa rra@etur coram eodem Judice Ecclefiaftico,
arg dict |y ¢ d kg1, & norantBatr. & Prapof,
bicpertexe. sneap.y fup. Dedonat. intervir. ghusy,
Quia non repugnar jurifdi@ioni Judicis Becle-
fialtici , nt caufas civiles cognolcac & dirimar,
Autben Clericus qreogue, ¢ Auth.Statsims C.DeEs
Pife & cleric. cap.Sidiligenti 12 .fup Deforo compatens,
Pratcrea exhoctexcu norandim cft,quddli-
cet fententia in caula macrimonpii Jata numquim
tranfear inrem judicatam, fed femper comperto
crrote revocaripollit,eap Laror 7 fup. Defint. thre
jud. fecus tamencfle in caufaparalium, rations
hzredicaris, dquafinonfuerir appellatum, vel
appellatum quidem , fed appellario defertash
fenrentia rranficin rem judicatam.Cujus heen-
tio eft, quddinhisfibi prazjudicare poreltpars,
qua appellavit,vel appellationem deferuincim
folim ¢jus prajadicium fineullo peccaro vert-
rur.Atin matrimonio ciim duplex fententiafern
pollic, nnacontramatrimonium, alrera proma
trimonio ; priore cafuideo fententia non tranfit
in rem judicatam,ncii,quos foreé Deus conjus-
xit,per hominem fpparentur, Pofteriorecali, b
pro matrimonio feracur (eptentia inter cos, qui
in gradu prohibito  vel alias illicice coniundi
funr,ideo f2nrentia non tranficin rem indicatam,
gudd hicfubfitpericulum anima, ¢ Qued)ipers.
@ ¢.pennlt fup. De confing. dr affinit. Quodnon ot
in noftre caiu , & fimilibus , in quibus nullum
fubelt periculum anima ; veluti § acumfirde
mattimonio inrer ccscant:aao,quialioquiidu~
peifunrad contrahendum maerimoninm, & fp-
tentialata fic pro marrimonio, Hacenim fpecie;
son appelletur, velappellario deferra fic,fentca:
fia pro matrimonio tranfitin rem ijndicatam,
cum hic mullum lubfit pecearum, & videaratis)
quinon sppellavir, vel deferuic appellationtm
racité confentirein novum matrimopiom, GJ"Jr
add ¢. Lator Defens. (oorejud. lard Ands, Gail, Jib.1,
obfer.11z,
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