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TIT. I. DE SPONSALIBUS ET MATRIMONIIS: 147

intelle Qumn I Ciumn tale legasum 7.8, fiarbisratn D.
De condic. drdemonfirat. ubizefpondet Papinianus:
legacum Sej@ relidum i arbitram Titsi pupjerit,
criam ¢o cafu deberi,qua knearbirratu Titiinu-
pleric;cimbze cogditio afficiar libertatem ma-+
trimonii contrahendi, ac proinde rejierenda fic.
Sccus tamen eft in hac condirioae adjecta, fiex
conlilio Titii aupferic:namufbcir hoc calu con-
&lium requiinfic, etiamfi parcre noncogarar,
pertaxt.inc.Olim 7.fup. Dearbitric. _
g8 Irempertiner ad interpretationem§. Meviz
ejuldem ! Gumralelegatum; Mayiz(inquic exTus)
Ji non nupferiz,fundam, cium moriera, lego,vele-
tiam fimpliciter, finonnupforislege, ob camdem
enim rationem rejictenr conditio 5 ita qudd
legatum purum remaacat, Unde & 1dem
omnind cenfendam eft,fi his verbis legarum re-
lictum faeric, fi cum confentu miagris; cuzacoris,
vel aleerius nupleric o persext ind.§ fi arbisratn &
§bi latiss wide Emmanael a Colkain 8 (s, Ho-
dic tamen ex Novella Juftiniani conilizutione
hzeconditio.finem nupfer,adje@alegatorelicto
iviro urorifuz; vel ccoarraaburore virofuo,
five ctiam abalio extraneo, oon rejicitar, atqus
idcirco fi capuplerit,auferrurabealegatam, per
sext ia Auth Cuirvelicum C, De indicla vsdust. tollen
da,quadefmpea off 1% Novella [nfliniani v 2. denupe.§.
qIés Verd nsing [eguitur, )

Reiiciturverdin virgine, fecundimea, quz
jam d:¢ta (ant,juxea Joannem, Azonem, & com-
munem Dd.(ententiam , proutatreltaruradditio
ad Gl ind. Auth Cuirelifum, Evracio inviduact,
qudd hac subendo contrifter animam defun@i
mariti fui. IcaJuftinianus ind. §. gas vers nuns,
qué ratio ceflarin virgine.

Nequ= mover ratio Lrnerii in Gl.ejufdem Auth.
Cui relium quodfcilicer haxecconditio; finennu-
#firit,magistejicienda fitia virgine, quam in vi-
dua;cum beaciop/dic (tatus virginum, quim con-
jugum,can Nupiie 2211 quaft v @p 1 ad Corintls. 7
ubi his verbisinquit D.Pavlus: Igitur o quima
trimoniojungir wirginem [uam bendfacit , ¢ quinon
jungit, melissfaci. Quinreipondeturexfenrentia
Salyceti,add duth.Cuireliym,quidodiofa, five
potius minislaudabilis it in vidua repeticio fe-

3

cundaram nupriarum, per text.in § [olutsm, & .
i autem turelad Novell, dewupt. € incan. 05 ode
xxx1.quaff.1, quam o virgine ; cujus matpin onl-
um velabiplo D.Pralo comprobatur, jamd bce;
ubietiam addit ; beatiorem efe vidvam, finon
rabat,quam fi pubar,

$od & divetfum {batuiturin legato , SiMewia 1o
manawp/iris Tirio, poqueSejoy nequs Sempronio, aut &
pluzes cidzm conditione comprehenfi fnt: nam
legacum Mzviaamiceic , ficoilibereorum nu-
pleric; LCism izs 6 3.cuml fog 'D.Dacondit. & demon -

firat, dum tamen aleeri , quicomprehenfusnon
clt,honelté nubere Poﬂ'it“,aliiu {ecus, [.Clemita,
¢wm | ig. mam quz henefltédnobisfierinon pol-
fuat, tmpoilibilia judicaatur, ex refponfo Papi-
niani, inl Filius15.D.De condizionib inflirar, Re-
{ponfi verbaheefuar: Quzenimlxduntpicta-
tem exiftimationem, verecundiam noftram, &
gu: geaeraliter dicam) qu contrabonos mares

une,necfacere nos polle credendum cft. Quare
obhaac rationcm Papinisni , fi nullaalia cflce
perfona honelta, mericd rejiceretur haccondi-
tio tamquam inpoflibilis, Gve rurpis ; &,cd nom
obftiate, pofler Meviacum $ejo vel cum Sem-
prosio,vel cum alio, quia teftatore prohibitus «
cft, M:!c:# & licite nubere , [/ Conditiones9. D De
condit.inftat.

lcem diverfum flatuitur, i hoc modo legatum
fic, Titio cemenra lego, ita wt Mavianin uxeremancat. *
Nam hiclpecic nontamaufercurliberras marri-
monii contrahendi, quam lucrj fp:invim:urTi-
tiusad contrabendum c¢om Mazvia matrimoni=
um , perfext.inl Titiocentum 71.§.0. D Decondit. ¢
démonft Aliver obtiner, i quis pecuniam promir-
rat, i Mzviam usorem noh duxerit,per buncrexe.
noft drind.§a.ubibzc ratioreddirur, quadaliud
fit ehgendi matsimonii (inquit rextus) poena
meta libercatem auferri, aliod ad marcimonium
certd I:gcinvi:zri.

Et h_m.cezflcmlob_tincnl: non iant&minl:satis,
fed 8 ininftitationibus, fub fimilibus conditio-
nibus reli€tis eltm uctobige cadem ficratio,
ud 31 mprin:. D AdL Aquil & facit text inlSare
wosnvite 65 § iteftatore D. A4S C. Treb.
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SUMMARIA,
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cAta fuerit,

Anidenoliineat iy [Bonfaicbus incernisy

Copnla werd interce(foriz mrceffe eff, <
O&iin REREC IR _.-"?h: EXIBFior; 2 BN etram anteriops 4
Matrimoninm Prefumplim abre Latum per Copcili-

#m Tridentingm,
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Elebre hoe Cap rh.", wuo tradit fummus
& Poarifex r]':unlull;zprnpnﬁ.i:c“&:i » hoceft,
qua de troappellamuys, tranlire inma

Irimosium per fublequentem €OTpOIOm com-
mixiionem incer fponfum g fponfam. Idque ve-
rumeft, fi loguamur defponfalibus yers contra-
ctis, five QU jurisinterpreratione inducunrar,
veluti cx matrimenio contradto inter duos im.
puberes, ve| incer puberem & impubcrcm ! pam
clim mtcrh-"s.on.‘5[lrfcnonpafﬁtmarrlmum&m
contradtim, préprer defedtum ELACIB, cap.2.cap. A
#obs 8 inf Dy defpinat imprs cap 2 jaf Defrigid, go
malef, interpretatione tamen juris rchivu.u_zur in
fponfalia, eap. unico g.::a'c-m.?mg:;e D¢ ig)@a:{,’m‘.r'm-‘
pub Lk, g haucrquc}ocurn hzc juris regula, §i
nanv:fnturago, valear ucvalereporelt, sx/.si
¥ams angiftity D.Defervirus Crexl 3. 0. De tefiamnnt.
dem probat textos jn cap Vemiens iy circa fin foc 1. g
Mmeap.; dhin cap. 6 .r'»fﬁcr:am’u.nﬁq[.Dfn’,p:r tub
Icquc|1rc-~:cmuméxnoncm i namfifolummoda
€apreceflit, (ponlalia ranriim cruat, nonmartri.-
MOuIUm, 4, cap. Veniens,

Rartoverd hajustexrys noftrieft , quodfacei
Canores prafumant nog alida menre [ponfim g
fposfam in carnalem copulam convenire, quim
affectu conjugali,propger pracedentia (poafilias
ucentm in dubiis [emper benigniora praferenda
f'um,:‘.Smpeﬂ'ndué:’:‘; §6.D.DeR 1. ita rationi ma-
ximeé convenir, -’ir.iﬂv:r(c:ndamfhl}ncmutm ftu-
pri v‘:?fnrmcan'onis incer I}‘-‘:nlﬂr!frl & [ponfam, ut
Potius prafumaroy congredi affedu marrimo.
ni;li:juxrafu:is:‘r:gn!;n!, qui mosemur, g ea,
qua dubrum cff, Quo anima fianc, in meliorem
Parteminterpretemur , ¢4 Jinf.De regul jur. pec
enim ig oblcuro :.wa-ﬂ.-mp:-"o delich capi deber,
I Meries s1.D, Prafocio g L@winiss i1 D De donat,
water vir ¢ uxor bifi tale fa@am cffet, quod perfe
five naruri (bamalumeft , e cft homicidium,
convicinm, & .idgr.'n:zs alia defi@a, Inhis enim
prefumicar dolus, dogee contrariom proberur,
ideft, dolum abliui e persens i g 1.Cod AdL.Cor-
el & ficar. drin 1 Si noy mVicii 5 .C, Deinjur, Panor-

H CANISI COMMENT, AD LIB. Iv. DECRETAL,

mit, & Felia. ad c.:.ji;p.Dcfnﬁmpe.Scd redeamyg
ad ceatum noftram,

HUCIgJiIl' macrimaonigm » qUDd cxfurgF:u:

cuucub;m!l.uun_ﬁ vellponie, Pralumprum dig.
tur,tancigue effe Gus e, ys ctizm [rcundyy thas
trimonium , iquod fortafleab is vel abalterp
poftea cumalio comtradtomelt, crizm lolemni.
ter & adhibitd carnis €opuld, omoind infirmyg
&irritum redda, Prarercacam vim haber, g,
quﬁuwis pl.'a.'lumptnm fic » CORCratiam tamen
Prubu(iuucmnou;d:::i:r.tr_.i'":u-:cﬁ, Permicrinog
debet (ponfo g fponfz, ur Probent (e nonanime
conjugali,fed fumlcar-.or:ou'ii]}:, Eer banctesiym
noflriem,

undchancpmfumpciouem vocanr Dd,pofki
Praiumprionem juris & dejure, co quddines fo
fuudtr,tamqunm inreplang Gibiexplorats. Coe
jus & EXeiipla extant injure C.VJI:,:'a!.;d.'.:'r:ﬁw
C A;!.S‘c..‘.M.z:lerz’or;.j» { ARtigug “SLEFCA Ly ing g ial,
Simdnpr.c. Arsurviamturele \Alind yerd e ftinpras
famprionibus jurgs tantum, quzadmictapr pros
batenem in contrarinm Exempla fune in/ Sichi-
regraphum 2 4.0, Deprobap. 15/ Noneft verifimily 3.
D.De eo guod mes ca Wasinl Lives Iriperator 79, D e
£38.1.4% cap Quia verifimite 10 fiep Deprafiempe. aliae
queiofiniain dreoquegure.  Hypap s bujusrei
exempluminfigne i/ Indibers 4. D. De rivs nuplin-
ar.quiacxconfuctudine [iherg & honefte mulie-
fis ouptia Prelomontar ; fod hage prafumptio
folius juris Civiliseft, nog facrorgm Canonum,
quo‘h;r;pra:lhmpno cellatsproptarcan Aliverxxs.
gHefE-5.Cr notar Bald ad 4.4 inlibera, guoding fuoloco
batites cxplical ivuy.

Atquehzc , quade Prafampeo macrjmonio
diximus, aded obrinent » criamfi poltfponfalia
ante copulam ipfa (ponfa cum alio fornicacafue-
ritydeinde verolponfuscum eq concubmerics nis
hilominysg hicpoiicrierconmb:rus matsimeni=
umefficier, ficue re@ ¢ tradit Did. Covarr, inbune
Gbpiae g.4.1 Bam 1. Nam Iicrrpmp:u&:mica-
ticnem d]ﬁulvaumrfponmm, © Gynemadmodum,
15 up. Dejurejur, id famen nop ﬁ;-fﬁfbjurc, fed
Petentelponid, cujus inrore i, coiqueinjuriacht
irrognruptri'pm:fam.Namaucﬁjvir!'Poufusﬂl.l-
prum ﬁvefmmca:mncmlponfm fuw; & hoccalu
cenletur fponfus racie ignoville fponfz (uz,
quahi difimulatione jam fublatafitinjuria , ds.
L uemadmodum in Prine,

Exiftimar g ucque idem Covarr, d lorasnm f.
idcmjuriscﬂbm:ponﬁlibusinccnis, veluer, fi
quis -promiferir, vel juraveris, fe dg @urum unam
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TIT. 1. DE SPONSALIBUS ET MATRIMONIL

ex teibus fororibus, & pofteaunamexiiscogno-
feae. Videtur enim & hog cafu affc&aconjugali
cam cognoviile, peinducanturilliciti intereos
concihitus. MNeec enim concabitus ullus cxrra
macrimonium permiffuselt, can Nemo blapdiatur
@ can Mererices xxx11.quéff 4. Quod & commu-
ni calcalo receprum tradic idem Covarr.

Czreritm noh fatis perfpicio , quomodo hze
fenrentiadefendi poflic Etenim erroncum cft,al-
ferere’, (ponfaliacam tribas illis fororibusante
praceffiffe; ciminter duos tantim fpoafalia re-
&éconrrahantur, ficut & matrimonium, cujus
fpon{alia intcia funt,/.Orasio 16 D.Defponfal Cim
ergd nulla praceflerint fponfalia , diciquogque
non potelt, eadem per concubicum tranfiville in
matcimoniom , de quoin przfenriargnmento
loquimur,juxca decifionem texcusnoftri.

Mec moverdi®aratio Covarr. quod videlicet
vipromiflionisjurate vidcatur affectu conjugali
unam ex eribus cognovife,quia hocincercameft,
& nullo jore proditam : neque enim cum qua
concubuit,{ponfa Fuic, proptereaqudd lponfalia
inter cosantea non intercellerine. Quare magis
exiftimo,ex (ententia GloMzade Exliters Sylua-
i 10 hoctit noff quam  telte codem Covarr ibi-
dem fequuntur Joannes Andiex, Anronius, Hem

_ricus, & Cardinalis, ceffarc hoccafa przfum-
ptam matrimoniom, licee Judex officio fuo de-
bearcompellere huncvirum, utcognitam iou-
xorem ducar, quodalicnum noneft, 4 cap.1.&>
eap.r irrfDa adult.

Eftauremanimadvercendum circa hocmatri-
monium przfumpium, ut copulavere intercel-

e ST moememam | R S
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fecit: necenim fafficitattentatio five nifus copu-
12, ciim conatusnop haboeritefedtum, aclo-
quictr text in tap fim hoc tie Simili text.ftiul 1.dnfi-
ne D Qund quifque jHaris;gine

Atque hzcexaudienda funt in foro exteriori: 7

(ecusvero inforointeriore ivecon{cicntiz , 1n
quo ceffacomais przfumptio , & Ratur foliveria
tati,cap Tranos 1 6.hoc rie. Quo fic,ut,fiin concu~
bitulponfi & [ponfz non concarrar fimul inte-
rior ronflenfus coniagalis, nonoriaturinter cos
verum matrimonium, fedtuprum five forpica-
tio;quiamatrimonium ablque confenfu coninga-
li contrahinonpotelt , d.cqp Tuanes, crabilarides
#izs. Tnforoverd exteriore {tatur prafumprioni
texcas noftri, aded criamfi proteitatio {ponfid
fpau!'a:,v:i alcerius eorum anteceflesit cnpulam,
qudd non velir coniugaliaffe@a, fed fornicario
commilteri, nihilo enimminushuic prazfum-
prioni ftandum eric , quafi per copulam (ubfe-
quentemab hac proteftazione recefferint, ficur
ficinconditione adicctd (ponfalibus putd;du=
camte in uxorem, fi pacer tnusconfenferir, vel,
fi decem dederis. Nam per fubfequentem copui-
lam cenferurmrerque 2 conditionereceflifle, e
Stiper a0 § 'caetn cap feq.inf. Decondit appef  Quod &
comprobat commuais opinio apud Covarr.d loce
nANm LG,

Hicramennegligendumnoneft,qudd recens $

tioreiureintroduxit Cencilium Trident. Sefl. e 4,001,
§.qui aliter Deveformat.matrim, quo infirmatur five
abrogarur hocmatrimonium prefumpram iisia
locis, ubi idem Concilinm premulgatumelt, fi-
cut latius dicetarinf, Daclandeft defponfat.

In Cap:
SUMMARIA.

1.  Sponfalia de prefenti non Jolvuntier per alind fubfe-
quens matrimoniim,
2, Secws [fonfaliadsfusire,

n Ententiahuius Capitisplana eft , quidoce-
mur, fponfaliz de prafenti, fubaudi conflenfu
coniugalicontracta,non folviper fubfequens

alind matrimoniom cam alioalidve contradtum,

penulr.

ctiamfi hoc marrimonium copula carnali con=
fammatum fic. Ratioeft indiflolubile vinculem
priotis marrimonii ; quod & foloconfenfu con-
ftat , can.Cuminstiatur cimean ffgxxvivguaf z,
can Q)uosDews xxxt11. guafl 3. T Aliudverod eitin
{ponfalibusproprié dickis, qua defaruroappel-
lantar,que perfubfequens marrimanium diffol-
vuntur, ctiamfiiuratafiot, ¢ Sicueex fiters 12 . gn
sbilasiiss dizi, fup hec nofirosis,
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