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TIT. XXvl, DE TESTAMENTIS. 417

ciat, quem ex Petro, & Abbatcaotiquo adducit
idem Buer. tum etiam Imola fbic » quod feilicer
hoe cafu valcat teftamentnm quoad excluden-
dum privileginm Epifcopi,de quo ine Clemeibin8
§.11.nf Deverb fign. ad quod videturreferendum
clic hoe cap noltrum,cum fic cjufdem Inneccent.
Tertiiad eamdem Epilzopum:hicenim Epifco-
pus obripuerara Sede Apoltolica, quod Cleri-
corum bona ab inteftaro decedenrium adiplins
difpofitiongm pertinerent, e igitar hatprivi-
legiumexcludatur.dicisarhic defun@us reftacus
difceMifie quoad illum cfeftum , cumtamen re

veraintelRarusdifcefferic Arque hancinrerpre-
tationemampleéticnr, & fase perfequitur Eranc.
Sarmiencus Seled Interprerar lib.a c.6 nwm.y7.8ed
nechac interpreratio conftare porelt 5 proprer
arpumentainitioame adduda.

Iraque pra omnibus placer ententia Holtien-
fi¢,quam cefere , neque improbae idem Sarmient.
d.Joco mym 36, quod{zilicer exhis verbis rextus
noftr , Cq@m;ra'ug&_ﬂarmiwqﬁ ifbafitionem,
Tinsiy videaror hic Ticins he cs inflirat
eniminterelt,reftator dixeric, Tiris be aian
Extvemam voluntater meam,hoceft bona, que ex-
treme volunrati fubficiunrur , committo difpofitioni
Titstnam quod fincbonain difpofitionc alcerius
hocelt, deratione dominii, Now Vilicear matrige
ALI&117 £ 1.5 1.0V difponere.  Siigitur bonorum
fuoram teltator vulrcfe dominum Titium,ergd
& heredem , [ Hisverbis 4 8.inpr. D De bered.infliz.
quiahecres dominusdicitur & elt.§ fin Infi Debe-
red qualit d differ We vecd illa verba, exeremam vos
luntatem meam, preipfisbonisaccipiantur, tam-

quam contcntam proipfo eontinente,fuadet fa=,
vorultima volunratis, io qua pleniorfolet adhi-
beriinterpreratio ! In teffamento12. D.DeR 1 ere.
Ciim dile@ees 1 6.in fin.fup Dedonat, rumguogucin
ambiguisid potihs accipiendumeft , quomagis
res valear,quam perear,l. Quories 12 D.De reb dub.
Nequercfere , quibus verbis inftitutio keredis
exprimarur, dommodd de voluntate teftatoris
conftet, | @uoniam indignum 15, ¢rl Ineefiameniié
26.C Derefiam. d.1. Hic verbisin pr. ¢pl.Clum pater L
27 §.donationts 1 6. D. De legas-z. :
Unde, quod primoioco coarrs RUnE texram **
noftrum obje@um clt de heredis nomine eIpits
mendo in teltamento,nibil mover ; clrm fufficiac
quibufcumque verbis heredem inftitui ,;'m_ndmp
jurib1md oe quidem necelle ¢ft, heredemverbis
exprimi; dummedd certoaliquo figno demon=
ftretur, [Qusties9.§.8.¢1 Affsoto77.D. Debere-
dib inflis. Ut hinc verum reftamentum fic, ﬁ:cﬂ'aw
tor adhibirtis olempitaribosita propuntiaverit:
Egoinflituoesm heredem quern [cripfiin quadam [ceduls
mans med cripea, welfubferipti, queeft penes Terisms

, dummodd de ea (cedula nnlla controverfia fit,

o X

an & tefbarore feripta, ve! (ubferipra G, [Siita
[exipjern 38.D Decondiz ¢ demonfl Covarr.bic iim. 7
$ecundum argumcncum defumprum ex defini~
tionc reftamentifacilé diluitor, cum hic reltaror
voluntatem fuam fatisexprefferit , inftituendo
heredem, fieur anteaexplicavimms Qbo verd ad ter-
tium argumentum, sullahicyoluntas capratoria
dici poteft, cim heresabipfo teftacoreinfticucus
fit,non verd permiflus voluorari alterius.

—— —— —— |

InCap. Raynutius16.juncto Cap; Raynaldus 18,

SuMMARIA.

3. Semtentiafiue ummac Rayautius.
2. Ratiodubitandi quoad valorem teffaments.
3. §. Legitimajure Canonice an ritulo inflitutionis re-
linquenda?
4. Verbwn Relinguo guando titulum mportet in=
fitsireons.
6. Legittme portionis partemninfiisutions titulo relin =
qui fufficrt.
7. Legitima sppleticnem parens seflamento fuo probi-
bere nequit,
8. Legitima onusimponi non poseff.,
9o Nifi filiws in gravamen confenferit,

10, Filiuspadtione cumparentiinita an poft ejus mor=
sam peters ant retinere legitimam poffict

11. Et quid (i juramentium filii accefferi?

12, Fjﬂ}-r an confentive inpropriam exheredationem pof-

e

13. Nompoteff quis [fbi aliquid adfcribere in teflamento
alterins.

14. Legitimaquajure liberizdebitafit, :

1§, Filins fideicommillo gravacus an dedweere poffit le~
giimam ¢r gusrtam Treballiantcans?

16. Diflintlic guoad hoc inter fidescommi(fum purdveli-
Eumwel{ub condilione anredat

17. Subflrtutio quid:

18, Aliaeft direila,alinobliqua; & gus dirocls.
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1o Ot obligua five fideicommifariz.

20, Direila guotisles. ¢

ar. Valgaris qus dicatur, g cuy introduits,

r1. Aliaefl exprefla, aliatacies,

23. L unumcalum concepra, fi nolusrit offe beves, sx-

. tenditur adalievym finonpotueris.

24. Tacite guando fievi dicatuyp,

1. Effelu fubflizutionis Unlparis,

16 Quigusbus itafibfisnipolline,

27, Exfbirar aditd beredirase. %

38, Subflintiopapillaris enr introdusSia,

2 8. Forma bujos (wbftitutionis,

30. Reguifita ad inmdom.

3I. Sa&!.‘:'rm‘ieexem;,.hmrﬂw guafipupillarss,

32 snbfﬁmn"a sbliguafive fidescommiffaria,

13- Quibss & qualiter iza | (ubftinnipoflis.

34. Refiisutiobereditasis ex bac Jisbftizusione quomsode
f acienda,

35 Hereditas fideicommiflaria an tranfiat ad heredis
gravan vel fideicommiffarii hevadest

36. Erudlt mediotempore ab berede gravate percepti an
reflituendss

37. Pater ¢ filis Fmulinflituti, vel fuebflituzi, ad be.
reditarers fimul,non ordine fu ceelfiopss, vocan-
1ur,

38. Limitationes bﬂf:«r{gﬂf&.

39. Condatio fi fine liberis deceferit , an ex[pirer,fi
weresgravarareliguerit flium naturalem tan
1esm.

49, An caden conditio expiree, [igravatses fiar Cleri-
cees vel Mowachs,

41. Subflautio reciproca quande fieri dicaray,

42 Subfliutio compendioa que efifgue ofeFus,

43 Verbisdireis sobliquis, aset communiisu fadta quid
opereELKr,

Oc€ap.prolixis Commentariis pafliml-
Hluﬂ:rant Incerpreces , pracipué Guiliel-

musBenedidtus, cujus in hane Decrera:
lemexrac inregrum volumen, Ego rantumeare-
citabo, & perltringam, quz hujus Capitis pro-
[ priafunc, refecapis 1is, quz alicoavidebunear. ¢
Iraque fenrentia ifljus hzceft, quddex heredi-
tate parris, macris, &avia:la:g:'tima portialiberis
jurenarnrz debeatur;qua & nullooncre pravar;
poteft: & quad filius togarusde refticuenda be-
reditate alceri, fi fineliberisdecelerit, detrahat
& fuam legitimam, & quartam Trebellianicam;
10 quam ramen quartam fru@us poit litem con-
teflatam perceptireferendi, & computandifunc,
Factifpeciem confultd omittimuys ad evitandam
prolizitatem.

H, CANISI COMMENT. AD LIB. I1I. DECRETAL.

Hicprimim conera rexram
tur, qua rarioneceftamentum
in quo filia cjus Alcerocha heres

nofltrom objig-
Ruynur:’iquat,
1ofticura nog e
peritur, feddumraxardiconcyy ipfi & paree reli-

&ta,ulera dotem, domus & horrus. Atverdecers
juriseft,liberos & parentibus infticacionis titalo
honorari oportere, Nov t1§. Preiim oe appellas. vog
nofe.c 3.inpr.Ivemlicer cademAlterochap iifden
bonisinftiruta fuiffer,non tamenidcired heredis,
fed legatariz vice fuogererur : fiquidem foror
ipfius tAmquam wniver{ilis heres videcas ipli
adjunéta, Per sext il Guotizs 13.€, Do beredih, m-
S,

Quare fant, quicxiltimant de jure Canenito | |
nihilincerefle, inftitarionifhe,an alio quocum-
Huc:iwlu legitima filiis rc!inquarur. I'ta Ho-

ten. hic,cui ali communiser Jubfribune rofie Alex,
adlintercaters 30, D De lib, & poffh. fiene cum refirt
Covarrbie §.Lampr.  Verim hoc eft abfgque w-
geoticanfadiferimen inducereinter jus Ganonie
cum & civile , conrrg textnm i r.Cnmexprdfm:y.
Daeledt.lib.6. ¢k jn ! um. C.-Denoff dotis,  1mé pete
magniquandoquentere(t, hiberis ip ftitucionis
poulis,quimlegari, velfideicommiffi iculole-
gitimam portionem relinqui,proprer jusacerel
cendi, quodeftinger coheredes, non verdinter
heredem & legacarium, L un.g Hisira definitis 10,
C Decaducistollus.

Igirur.omifsiInngiorid.—'t’puraricnc, quamde
b:crchaber]a:n.ab Imolabic num 40 e qr.dis
cendum eft, Alterocham filiam in dome & hor:
to,ultradotem, heredem mfiicutam fuiffe ;ides
nimex textu goftro (zis cruitur, inp quo verbum
Rx.’im?umf(quod aIJ’nquigm:mIc eft, pertinens
tamadindtitutionem, quam ad legatum, five fis
dcicummifI"nm,Amé.Naw};?Erzﬁ,@! ot meds 30,
i prover[ién bee guidem C Dy meff reflam ) deinfis
tutioncaccipiendumeft, Nam cum conftecex
textunoftroz. 4. dnpy. Raynucium pacrem refta-
mentum ccudfduﬁ':,un’quc fillam (nam heredem
inftirvic;acpreinde verbum, Relinguens, propeer
fubjedtam mareriam aecelland de inftitucionis
timlo:‘nrcllfgi debet etiampn urraque filia Alte-
rocha & Adje@a , cim pater inutraqae verbo
Rsfmgmm,ﬁ?c_Rr{igsfrurus fir. Adde,quddin du-
biocainrerpretatioadhibends clt, nractus poci-
usvalear, quam pereat , I.ng.r.-'n 10.D.DeR.1
Alioguienim telfameatum, 1n quofilius, vel -
lia praeecrica eft,iplo jure non fubfiftcrec, 4 L.50.
D.Delib. ¢rpofth. (alrem guoad infticurionem in
teltamento fadtam, Awsh. Ex canfa C.D¢ f:&prm:f-
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TIT. XXVI. DE TESTAMENTIS. 7

g welexhered, ¥ Bt hanc pofteriorem [ententiam,
udd feilicet de jure Canonico eciam filiug, five
ha ficinticutionis ticulo honoranda, eleganter
& cx communi Dd.opinioncprobac Jafon a4 Ru-
‘br.tiz D Solutomatvim.nrem. 31, ¢rfeq ¢ Covarr.pic
§.1.mpr. Adid verd gquod fecundolocnallatum
eltex ! Quoties C De hured jnflit tefpondetnr ,,Altc_-
rocham 1n cercis rebus infticutam legatariz qui-
dem vicefungi,vertm ad hunceffe@um,urdcres
diroribus heredirariis conyeniri non poflit , in-
fteraliorum legatariorum, I fin.C.De hered atiso-
mb, (ed quoad alios effedtusheredis locoelt, wri
dariies expjicam Bart. ¢ Bald edl. Exfadoys. D.De
Bered infhie . off textus ind . Nov. 115§, Hec awtem dif -
pofiimies ver[. Caterierm.

Cxtcrum quod didtum eft,lcgitimam portio-
neminftitutionis ciculo liberis relinqueadam ef(-
{e,non ¢ pertiner, quali tota iveinpegra liberis
in celtamento relinqui debearsfed fufficic partem
relinqui, ur deinde ad (upplementumciusaga-
tur 5 d.L30.inpr ¢l Stimus 56.0n pr.C. Beineffze-
fiam. \dque jure Cod.& Nov.a Jutkinianeiatro-
du@®um fuit in favorem teltamenri, jam dd jurib.
clim alioqui anre cum , ubilegitima integra non
erac reliéka, teftamentum totum per querclam
inofficioli cxpugnabacur , [LCumqueritur 6.2 1,
Parentibus 8 inprinc.C Deinsfi refiam.

Acque hzc de legitima integré relinquenda,
vel fupplendaadcd obrinent, quddparcns h:nf:
fupplerionem teftamento fuo prohibere nonpol-
fic,d. Nov.115.c.5.inpr.Neque enim legitima libe-
ris beneficio parentum, fed expraferiprolegum
jure quodammodo nature debetur, Auth Novif-
[ima.C.Deineff teftam Now t.inprefat §.1.¢ hoc tex -
tunsftroc.i 6. Ver[ ciém antem, jundd | Siarrogator 12,
g § 1.D.Deadope. - Quo criam accidir, utlegitima

ufufructy, condiricne, alibveonere 4 parennibus
gravarinonpoflic: &, fionusadjectum fueric,il-
lud ramgquam (uperfluum aut perperam appofi-
tum rejicicar,pertext in L Quoniaminpriorib.33.C.
Deinoff teftam, Ut hinc,fi pater, infticoto herede
filie i'uu,rciinquat uxori; velalreri ufumfrotum
ompium bonerum (uorum , nihilominus poffic
filius decraberelepitimam fuamunaciulufru@u
fuo,d duth. Novifima,drd l.32 1dem fic,ubipater
vel macer filium beredeminfticuic,hic legead-
jeka,me.fi fime liberis decefferiv, veflitua frars, vel alte.
vibona dparenterelidla; nam & hzc conditio quo-
ad legitimam removetur ajure, ira ucfilinsdeea
ecltari, legare, velaliasproarbitriofuoecamin
slium tramsferre vel tranfmiccere polfic, Carera

a~

verd bona,dempta legitimd, fideicommiffe con-
tinebuntar, & refticutioni fubjacebunt, fi condi-
tio erciterit, pertent noff c.16 §.findnind 18 § 1.
eod inl Filium quemz ¢ C.Fam ercife. 1dqueadeo,
criamfi filius hmplicicer, nulliprmc[lta:mncfa-
&4,hereditatem parentisadeatfive fc|m‘ml1.fc==t;
pihilo enim minis maner ipfi falva legitima, 17
Nifi fpeciali pacto, livetranfa&tione poft mor-
tem parentis (ubjecerir fe gravaminiintegra he-
reditatisalteri reftituenda , perrex:‘inf..s:‘gqu_a
35.6.2.C.Deinaff tzflam & facit optimuts text inl Filio
17. D.Deinjuflorsp irritofacto teftam, Quolocore-
ftamensum patrisob pratericionem filii, alioqui
puilum , approbationecjufdem filii fuftincrur;
multo igitur magisgravamen, quod legitimam
nontollir , fed tantumafhicir, exconfenfa flii
admittendum exit , arg ¢.Cwi licer 3. De R. 1.
lig. 6.

Dixi,poft mortem parentis ; utpote cum fra~ 10
tre, velalio, cuicxfideicommiffo hereditas de-
begur ; nam cum patente vivo inita pactio five
tranfa&ionihil officic filio, quinadhuacad inte-
Fum legitimam poft mortem parenrisagere pols
it,vel €am Rbirerinere,d [.5i quandoj5.§.1. & 3.
C.Decollazionib, Magisenim(inguit Jultin ind.§.
1.) meritis filii provocandi funt ad paterna obfe-
quia,quam pactionibusaditrippendi.T Quodra &1
men cxandiendum elt,nifictiam jusjurandum fi-
liiaceeferic 5 nam hacfpecic padtiofive rranfa-
&iocum parente inita valerer, proprer genera-
lem regulam,qui jubeturompe juramentum fer-
vari, quod nontenditin prajudicium alterius,
ncetedundat indifpendium zlutis zrernz, c.2.
Depad lib.6 . ¢re.Cism contingas 1 8.in fine [up. De jure-
jar.

Quibusnonobftarcexe. il Nonputavie8.6.6. 112
D. Da bonor. paff comtratabb. ex quocommuniter
probant Dd.hliumiconlen{u fuo poficdpatreex-
heredari;aded ut pacris teftamentum pumquam
abeedem filiopoflic impugnari, wevidereeff apud
Ant Gomez Var.refol.tomo 1.cap 11.numa 4. Igitar
filius pactione cum patre initd renuntiare poreft
etiam abfque juramento paternz hzredicatifive
legitima [uz,quod jam ant< negavimus. Sed,ut
dixi,nihil obftat;nenenimind §.§.pater cum fi-
lie pactus eft,utlecxheredem fcriberer, fed tan-
tum quafirom fuit,ucrum, fifilios fe ipfam he-
redem fcriplesicin patristeftamento , accipere
poffic pofeflionem contracrabulas? Eccerrd non
polle conftarex d §.6. co quod re@e exheres
feriprus fit, Exhcredato vero bonorum poldelio
o s T Bie sontra
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contratabulagnog COMptit, wt diciturinesd § &,
$cd.inquies, @lrem eric tacitum pactum, cxclus
densfilium ab impugnaciopereftamenti, & con=
fequenceri fuccefigne pacris. Quod profeét é di-
€l noaporeft : poy eoim per pactam excludicur
filias,fod proprercefltamencam patris;quod coa-
P filiconfeftam eff - acproinde illud ruecar
Przior, nercleindi posﬁrpcrpolf:sfion:m con-
tratabulas |, lice: perho: fubmoveatur filigs i
fuccestione patris, quiaid fitin confequenciam;
maltaenim perlzpe entuncperconlequentiam,
quaprigcipaliter veaircnonpollenr, Liinpr.gn
L7,inpr D.nuuﬁam.é-aanfmr ! Siunuss.:, D.De
Pﬂ!ﬁ‘;é‘i..ﬂbguiay. D.Deliberat leg. Covarr. ads.
#0/£.18,5.2 . 0um 3, & Ant Gomez fup.alleg.loco,
qui ejuldem featenciz func, quod (cilicer posfic
confentire propriz exheredationi s fedalid ratio-
Bemoti, quamhicnon repero, nequeprobare
poflum. Rede tamen exiftimane, hoceafi non
exigicaufam cxheredationis, fed tum demum,u-
hiﬁ[iusinvi:us:xhcrcdatur;Jocumqu: tuncefe
Novelle Jultin i§.6.3.5mpr.qud imexheredandis
biberis jufta ingraticudinis caufa requiritur, qua
hacfpecienon obtinet,ubiliber confenfi fuo ex-
eredantir,

Scdurgebis, Senatufe. Libonianum prohibe-
¥€.» nequis fibi aliquid adlcribar in teftamento
alrerius; &, fi adleripferic, non tantiim id pronon
feripro haberi, fed etiam eum incidere in poenam
$alii, L. 5i quis legatum inpr.D.De L.Corn. defalf gntis.
C. De his, qui fiéi adfer .in tefiam, Viderur igitor hec
exheredatio & filio in patris teftamento fcripra
minimé fubfiftere, Verumnon movet, quia §.C,
Libonianum de iis loquirur, quitn commodam
faum, welutilegarum , velfideicommiflum fibi
adferiplcruntinalieno teftamento;non, 6 contra
feferipferint,urin exheredatione , 41.8,5.6.D¢
&on pofl contva b,

Caterum ad rexcom noftram. propius repre-
diamur:cires quem duoin controverfiam vocan-
turUtum pracisé vernm fir,quddlegitima de-
beator }Ebcrisjurcnamra;i:cm :» An Al gravati
ﬁd:irommfﬂbunivnfaii, ut, fifine liberis decef-
ferint , refticnant herediratem alteri, detsahere
posfint prarerlegitimam eiam quartam Tre-
bellianicam:

Quodadpriorem quaflionem arriper, extant
faesgravisfimi textus, quibuswvidernr probari,
legitimam Jure nararali liberis dcbc:i,f.rx;.bisg.
:.é-innRa;mHm 18.6.1, Grd.Npw.1, i prafat. §.2.

H. CANISI COMMENT. AD LIB

ITI. DECRETAL.
& confirmachze ratio, quddlegitima alimen.
torum vicefungacur, Nev.i18.de trienee & jemifl

€Ap §Wer[ monlicubrr : at alimenta liberis Juie nle
tar&debentur, L fin i-ipferm antern C D bank ik
tlisers drc. o Lun §.¢ verf ileat, C Derer tizoria af,
erpl & legicima; clim mrlmgazumaﬂ'-a-ru'.- aagg-
ramejus,tm cujuslocam lurmgamr, periext i,
Siaumi0.§.1. D Siquiscantionib. gre.  Cui confe-
quenseft, quod legitima ftaruco, vel confuerus
dimc rollivel diminuinon petlic , Liquidem jura
naturdlia funr immucabilia, §.Sed nacuralialnfiit,
Dejurenas. ¢re. Nihileminus concraria opin oes
rius defend: poteit , quod feilicer Icg:cum ex
prafcripto Iegumm:gis debeatar, quaem cxjure
naturali; idque probaturper rexr ia d. Nov. 13,01
abirriens vel femis juxta Iiberoryum npumerum
prolegitima a Juftiniano adfignarur ; jrem pe
text.nd. Now. 1.imprafat.§. 2. quo loco lex necelf-
tem impunirpaztunhusrclmqucud: liberis legis
timamsigitar legitimajoriscivilis eit,non patu-
ralis , &I"ubl"cqucn:crltgc vel ftacuto tolli po-
telt.Nam videmus & peradoprionem , qua jusis
civiliselt, filium p:iunltg::imifui in heredis
tate parris (uimatarals, quandefeilicer avo mas
terno inadoptionem datus eit, L penuls i pr.C.D1t
adopr, Samilices filins objultam caufam iogratis
tudinis privan PD[C&iii]tgl(il‘l]ﬁ in teftameante
parentis,d.Now. g § aliud guoque Quaz aliaguefi-
miliaadmirri non poffent, i legitima naruralijo-
£6, non civili deberecurliberis; nam civilis ratio
(inquit Jultin.in § fin Inf. Delegss agnar.tus)cinilia
quidem jura corsumpere poteit , naruralia verd
nenutigoe.

Non ebftanttextus in contrarium fupra alla-
ti;quiaexandicnd; fuptdejurc parura,id eit,ae
turaliratione, juvnataipl’umjns civile delepitis

,marelinquenda liberis, Jdque pater ex ] fin, 1pt
D.Debon damnat, g ex ] Scripre 7. D, Vinde liberi, ubi
herediras parentum dicitur liberis deberi paru-
rali rarionc,quaﬁ‘lrg: quadam raciti; & ramen
certum eft , id non proprié fieri jure natnrali,
clim nonm remeantur paremtes cx hereditate fus
ultra legitimam hberss fujs relinguere, / Parents=
bos 8,50 pr junila Auth. Noviffims C. De ixaff teflam.
Uede prohac fentcncia multos enctores allegat
And. Gail lib,2 66/ 12 2. mum. 0. quamvis ipfc me-
diam (eatentiam liquatur,quédl'cih:::lcgiiima
quidem minei, nonautem tolli posfit, camgque
ibider num. 11, fateatur pluribas prajudiciis Cas

merx Impegialis confirmatam cffe, Quam & ve-
s
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£am feAtio, ubi legitima fucceditloco aliménto-

rum, nam eatenuslcpitimatota, vel minorge-

ceffand liberis refervendacit , quemadmodam

hicdocet Panorm. anm 1x. qud & refpexifle vi-

decur textas ing. 3 verfnon licebit d Now. 8 detrien -

el [emiffe,in verbie, [ed modss ommibres e boujess Legiti-

mapartis , qUAM nKwc depuravimiss; ¢ afumfrniinm,

dnfiiper o propristaiem relinguat i ouiz filiorum non
pepentd {ains MATiEntinm, (8 ViVEre VAlEmNIG VICArE
pacer. Bxqubus verbisfaciléelicitns,legitimam
‘s alimencacionem liberocum introdu&am fuil-
{c, & fic vere offc juris paturalis : abiverd ali-
menta liberis aliunde fupperunt , eam ‘potilis re=
fereadameile adjos civile. Quare utramque o-
pioiencm inter fe coaciliando, dicendumelt, le-
gitimam rumdemiim jure natorali veré deberi
liberis, quando hiinopid laborant, utcos aline-
ceffefic : aliud verdefle, falivndefuftentatios
ncar babeant, vel fibi acquirers posfint, perzext.
i i quie Aliberis 5 §.7.D.Deagrafe. ¢ alen lib Un~
deconfequenselt, legitimam hoe calu, ftatuto
velconfucendine contrarid diminui , vel etiam
tolli poffe. Panorm jawsd locd & Cavarr.in 4.De-
cruial.inr pc.8 § 6.mum g,

Quo verdadalteram quaftionem, An filivsian-
ftitutos , & fideicommi(fo upiverfali gravatus,,
decrahereposhic, preter Jegitimam (eam, eriam

wartam Trebellianicam ? res cxplicarndifficilis
cft, propterrepugnantesincerfe texrusjurisci-
_wilis & Canonici. NMam dejurecivil ifatiscxprel-
fum eft, vel falam legitimam , vel folam quartam
“Trebellianicama filio deducipoffe, & rehiquum
hereditacis fideicommiffo centineri, itaquod u=
traque decraltio concucrere non posfic,persext.in
L Inbemms 6 .inprinc.in verbis, fed deipfis rebus boredi-
tariis dodvans reflituatur , C. AdS.C. Trebell. inl Filins
3 4.C Fam.ereijc. ¢ ind. Now 118 c.1.in Verbis, licebit
enim ei religuum ofluncinm, ¢ facit elegans texs ins.1.
Now.39.De reflivutionib doc Ec ratio eft,quia quid-
quid heres ex judicio defunéti confequicur , in
quariam Teebellianicam impurarar,f.inguartam
§1.D. Ad L Fafe, {ed legitimam jureinfticurionis
confcquicar filius,c. 3 fupr-Now 11g.ergd, &c.De-
indeiniquum viderur, ueplusex heredirate pra-
vacus habeac , quam honoratas fideicommiflo,
Sicoimfingamusteftatorem habere quinque li-
beros,cofque i fine liberis deceffering, grava(Te, ut be-
veditatem réflituerent Titio s cecté biliberi prits de-
tl:ahcntlefil:imlm fuam , quz et femis, id cft,
pars dimidia hereditaris , & ex refiduofemifle
deducent adhuc quartam partem, _fcilicet Tre=
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bellisnicamy vel fi conftituamus 5ttﬂahrnrc fli-
wmunicum reliGtum, & fideicomanflograva-
tom efle, hicpriis dedncet ericntem,td cit, qua-
cuor uacias pro [ua legicima, deinde exrefiduis
ofto unciis duasadhug uncias ratione Trcbels
liapicas;ita qubd {emilfem hesedicatis habicurae
fic filis , pracer fru@us ufguead licem contefta-
tam perceptos,quinon imputanturin Trebellia=
nicam,juxtarexe.nof €.16.5 2 g ind 1.6.§ fim.quod
cerréaliepum viderur 2 mente teltacoris s c.1.4.1.
Nev.1. :
Contri verd gr‘avisﬁmé urgetr textus k:‘:c_._lﬂ.
in pr. ¢ in c. Raynaldus (8. inprinc quibus permitti=
tur & legicima & Trebellianica deduci, Cujus
hzcratoclt,qudd legitima portic beneficioju-
ris, non teftatoris iudicio adfilium pereinear, ue
anté probatum eft. Ne auzem filiusdeterioris fic
condirionis,quamaliusexcraneus, quiquarram
Trcbellianicam ex hereditate fideicommiffo
g:avatadﬂrahit , tototit, D éC.Au’S,C{I‘qb:H.&
gon tit.Inft. De fidicom ber. quedimmoddiniuftum
videtur,utidem bencficium filio dencpgecurjcum
exprxfumpta teftatoris voluntare hereditasma=
is liberis defcendenribas, qu':m::uam:isdc-
catuc, J,Cim acttiffimi 30.C. Defideicommyf]. His
igitur argumentis bxe qua(tio viderur implica«
nisfima. -

Quacirca iuris utriufque Interpreres ut ali- 1€
quam conciliationem ineant, bocremperamen-
tam adferunc:quod aut filins Adcicommifio gra=
vatus eft puré, 1deft, ablgue ulla conditione,
puta,fifineliberis decefferit, vel Gmili 5 quo cafuexes
ftimaat filivm taotim legitimam{uam , velfo-
lam Trebellianicsm decrabere pofle: fin fubcon~
ditione,utramque & legitimam, & Trebelliani=
cam pofle deducere. Atque hanc diftinétionenx
tradit Bern.bicinverb legitimam ipfam, 6 communi=
ter & Dd.recepram teflatisy Yalon,in! Filiss 2 4.num.é
C.Fam.ereife ¢ Covarr, bic§.11.8%.10. Eamden ufis
frequentari, ¢ pro E'l}j!?%:’ffﬂ teneri refert Cafteen inl.
6 .pume.2.C.Ad8.C Treb Cuius hz ¢ rario redditur
inconvinalbihs,u:]oquitu:]aibu.d.!oc.nam abi
filins puré rogarus eftreftitucre herediratem, fi
isperat Trebellianicam, cedetinlegitimam, per
2t in 1. @uoniam novella 19.C Deinoff.reflam.unds
legitimam amplius pecere ns poreric. $ivero pe-
tatlegitima,imposfhibile eft,inquit, quod poftea
petat Trebellianica;quia ]:gitirn:,n'lm debeatur

inreinftitutionis, imputaturis Trcbelliapicam,
d.L.9o1.D, AdL.Faljd. Ubi verd filius gravatusefd
fidercommiffond puré.fedin cventid conditionis,

Be 2 tEnc
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tunc ftatim morcue patre retineclegitimam, de
§ua rejicituromne grtavamen, omnis dilatio, &
Omaismora, ! Suoniam iaprioribis ja.¢5 1 39 §.1:
C Deinof tsflam. Poltea aurem, evenicate condi-
tione, & fic tempore refltitutionis,detrahic Tre-
bclhanicam,ﬁcurqui]ibcra]ius cxrrancus; & fic
diverfiscemporibus duplicem portionem dedy.
citex Edctcnmmiﬁ'ﬂunircrﬁ]i, ficaraccidithoc
texcu noftroine.18 §.1.Quod tamen non obtine-
te exiftimar D.Covarreirdecy, ubi legitima filio-
rum cfler femis, veluei fi fine quinguc aut plures
§lii,ne pluscapiant exhereditace gravari, quam
honoratus,

Verum hoc temperamentum jure eivili non
probatur,cumex eo magis cenfter, non orram-
que portionem , fedvel Trebellianicam tantom,
vellegitimam (olam deducendamefle, five ph-
re, fivefub con di[icn:ﬁdcicnmmiﬁ'umuuivcr-
fale relitum fir, persexsind i Filists 2 4.c, Fams e~
gife item ind ! Iiberos & Jdnpr C.AdS C.Trebell que
loco filii gravati & parenribus reftiruere heredi-
arem, s fime libevis deceflivine, jubentay dodrantem
herediraris reftituere, derrads Trebellianicd;
ergoutraque dedu@iolocm nen habee.Etlicer
buic texrairefpondeancalii , quod ibidodrans
inre]ligamr.qu[rcmanc: dedudti portioac fegi-
tjmi;idt:mcnju:isran’oann permiceic, ur]cgi
timactiam non dicatur contineriin hereditace,
& confequester non inrefiduo dodrante s Tam-
quam firresextra hereditatem defun @i, contral,
Fapinianws 8.§.8. D. De inoff 1eflam. ¢l Ciomn GHArE
Yur 6.C. eod rit Quibus adde rexr.in 4 Now.39.¢.1,
#nprine, ubitantam ficdedudtio legitima cx bo-
his parentis,qua rogati fucrun thiberi reftit aere;
mifi quatenas legitimanon fuffcerer ad cnn_fh-
tutionem dotis, vel donatiopem propter muptias:
quo cafu wltsd ipfis permictitur deducere ex res
Yiquis bonis ad fapplementum dotis , vel dona-
tionis preprer nuprizs, $cd buicrefponder Co-
Yarr fup.civ.loco, quard ibipon fub conditionc, fcd

uréfumnrg:au:iﬁlii > &obiduntummodd
;a&a ﬁrm:miolrgitimx » non Trebellianice,
juxtadiltin@ionem fupraallatam. Verim, fiea,
quz precedunt 4 c.1.atren tiusinfpiciamus, ma-
giserit,urloquatur de fideicommiflo fub condi-
tience relictosira ue dilftin o jjla gepuro, & con-
ditiosali fideicommifio defendi ponpoffic, fal-
fem dejure civili , ficut & abea difcedunt Bald,
& Jafon, gquemvideind | Filiss 24 PHM.6 05 nuni,
%.Ubitamenadjicis, qudd,chm de sonfucrudine

AD LIB. 11, DECRETAL:

predi@adiftin&io fervetur, uti omnes fatentar,
fruﬁr:i putcthancremin quzftionem rapi debe-
re, cumppumaicgumin;::prts firconluetnde,
485 de_intorpratations 37-D.Delegib. Quod certéyes
fiffimé dicicur ; ubj feilicee de tali confwerudine
conftar: necenim Jafoni, aucalrer facilé credens
dumeftacceftanei deconfuerudine » mifica quo-
queprobetureo inloco,in quo caula verrirur; fi
quidem confiietudo facticft, ac preinde probasi
deber,c 1. D conflae lib. g,

Quareubipradi@a diftinio conluctuding
fecepra probabitur , abfgue ullacunétarione ca
fequenda erit,/ Deguib 31.D _De legib. dhe Diledlm
8.circa fin.[up. Deconfucr. Sin mints, fubfiftoqui-

em,proprerau@oriticem pradiftam chi"nncgiu-
nemprobantiom; fed interim magis putarem;u-
nam tantum deduionem five legitima |, five
Trebellgnica fier; debere » Proprerjuracivilia
Sup.d me nllegata, dque in terris Imperii; namig
ditionibus Romapa Beclefiz quoad urramgue
junfdictionem fubje@is omning fervanda cft
difpofitio text.mofi.c 1, &re18. inpr, propter ras
tioncm, quam tradidimus ad ¢.Citm effes 1 0. fiprh
eod

Nonmaver ratio Jafonis fipri allasa, quafiea-
dem ubique Jocorumobtineret : nam,quédin-
quit, Trebelianicam, ubi iz folatacht, cedere
in legitiman, id nullo jure probatur, hcer ipfe
allegecl. Quoniam noveily s 3-C.Deinof] reflam.qua
minime hoc probar, Negue veram giverfiratis
rationem videointer gravarum fideicommiffon=
miveslali pure, & cim, guilub conditionc grava-
teseft, cum utroque cafu]aglrimajur: patusali,
fen porius cx praferipro juris debeatur filio 5 nifi
qut‘adlcg:’:ima > cum titulo inftitwrionis venit,
imparerurin Trebcllisnicam , ficpe fupra mo-
nujmusy:ruxr.a'm’.ragummgz.D_AdL Faleid,

DE SHBSTITHTIONIB'LIS.

Cumautemb c.mof.16.impy. fiar mentio fubflic
tutionis,nonabs recrit, materiam fubftitutionis
hicbrevkcrpc:ﬁringcrc 5 quddeautilisfir, &
quoridiana, & maxime conferatad percipiendam
yeram fententiam c.i.boceis.lib 4.
bum’ Subflitutionis generaliter fampinm ad quam-
libetin aleerivslocum fucceonem pertinet , wif
Videresfinl. w9, §.7. (5 §.14.C. De 84k sollen. in .

. : Lucims
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