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TIT. XXVI. DE TESTAMENTIS. 207

corum {polia, id eft, bona exreditibus Beelefia-
ficis queefita, poft corum morrem refervantur
Sedifive Camere Apoftolicz,ficur videreefta-
pudeumdem Navar. in d rrall de Spol Cleric S 5. &
fegq. dequibas oppottunilts ageturinfra, Jad ¢ 1,
#nf. De fuccefl ab intefi. Tancummodd fuflicic hic
attigifie, quod S, Pont. inhanc confuctudintm
né quidem tacitdconfentiat.Deinde eth § Ponr.
tolerec talem confuctndinem ;, nontamen cenle-
turillam approbare, per text. inc.Chm jam dudum
18, in fine fup De prab. ubihis verbis Inonoc, I,
mulcaaic per patieatiam tolerari,qua i dedua
effent injudicium,exigenre jultitia nd deberent
tolerari. Deconlentt otbis Chriftiani neid qui-
demverum eft,clim hodie,ubiteftamentumCle-
rici tolerarue,non aliter id flar,quam ex permif-
fione Epifcopi vel Capituli; & memini iplcandi-

viffe quandoque contrariuminTtalia.
Secundumargumentum defendi poflet 5
confucrudo exprellé a jure improbara efler, dc.1
Jfup.De confuet. vel ubitalis eft confucrndo , qu=
ratrone nititur; ut fi pauperibus, rc!:gmﬁslous:
vel illis,qui viventi Clerico ferviérunt juxta fer-
vitii mernita reftan ento aliguid reiinquaFur.Nc-
quectiam §.Ponr. prefomitur privilegium tc-
{tandi,nifi ex hacvel imiliéaufa, concedere.
Tertiumarpumentum refté procederer, fico
probarerur, fruCtus vacanris b:n:ﬁc'iicc':f'uuuf‘h-
pe ad laicos heredes ipfinsClerici (pectare pofle:
verum cextus md c. 1, §. 1. cxandienduseft de
petfonis Bcclefiafticis , quod videlicethe fru=
ftus ejufmodi confuerodine acquirere _Dct_ﬂlnr,
ficus vec@2ibid. interpretasur Gloffa in V., vel perfonss.

nifi

In Cap. Nas quidem 3.¢.Si heredes6, c. Tua nobis 17. & c. pen,

SUMMARIA,

1. Executoves teflamenti eonfistui folene wwel ipfimet be -
redes, vel extranei.

2, Exccutoriextranee adver[us beredemn an é‘grf& actio
detnr,

3. Execntores gui confiitui poffine.

4. Neminz conflitneo,executio ad beredem pertinet.

H[s Capp.agiturde execuroribus teftamen-
cariis,qui noonumgranfa teftatore inte-
“Atamentonominact [olent, vel ipfimet he-
redes conftituri intelliguntar, 1dquein piam vel
profanam canfam: piam, putanr Menaiterium,
vel Ecclefia extruatur, fiveinpauperes,velalinvm
pium ufumpecusia velaliares converratuc: pro.
fanam, utcreditoribusfatisfiar, domus=zdifice-
tar, & fimilisad profanamafum [peftantia, B
quidem dubiomnoncft, hacd reltatore defun-
ctoimponi pofle beredibas vel aliis extraneis.
Heredibosideo, quddbitencanturimplerede-
funcli voluntatem; adcd ur , fimoniti per judi-
cemiatra anpumnen implevering, aoferatar ab
115 hereditas, & aliis spplicerur,juxts Now. 1, §.
His igitur,cum §.jeq ¢ ¢ 6;b,0. Excecurerverd ex-
trancus; hoceft, qui heresinftirutusnon eft, 1i-
cerdefundbimandaralafcipere non cogarur, fi ta-
men femel fufceperit, tenerur exequi, per tem. in
€. Twa 105 17, ¢% ¢ loannes 19 ,inff cod juno §. man-
dwtnmnop [ufispere aft. De mand, Nilitamer hic

exccutor exrraneus fic lepararios vel fideicom-
miffarins , qui perdic legatum funm five fidei~
commiffum, fi monites 2 judice volunrarem de-
fwotinonimpleveric, dc1, cumc fog. ¢ Nowel,
130y DeEcclefiaff.¢it § fi quid antem 11.

Caxterum, uthwc restoraplanior reddatur ,
fubticicnda funt 4 nobis dux Cong¢lufiones,qua-
rumhacprimafic: 1 Execuror extrancus pul-
lam haberactionem adverfos heredem, urpetat
fibitradi rem ad exceuticnem neceflariam , fed
deberimplorarcofficium judicis. Quédoullam
actionem habeag,probat text. in {.Lucins78,§.1,
D..Ad5.C. Trebell, namlicet heres adeundoherga
diracem quafi contrahere dicaturcum legatariis
& fideicommillariis, §.6,Inf De obiig. gua quafi
¢x contr. ‘hafe. nomtamen cum ipfo exceutore re=
ftamentario; cumhujusnoniaterfic, volunra-
tem defunctitmpleri. Siquidemacdtio eft jus per=
fequendi in judicio,quod fibideberur, s Inff. De
&Rion. 5.1, LS procuratorem 8, 8.6, D. Mandati,
Neautem ideo teftarorisvoluntascafla & irrica
fir , seceffarid ad officium judicis rocutritar,
quoddcficientiadtioni fuccedic, por sext, in &
Hereditas 50, i fine D Debered pot juniid I 1500 ver=
bic , g mon fint caffa jndicia ajus,C.De facvof Ecelef on
I Quiptws 7, D . Deann Lgar. Tamethhocampltas
fir in heredirate vel Icpato relidto in alimenta
P:uPcn}m,vc! 1 rcdtmp‘lian:m captivoium, OE
non folum exccurori,fed & Epilcepo, ¢ Ilm exes
cutorateflarore nemipatus nomefl, imo hisne=
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gligentibus, euilibecex populo agere perptiffum
fii condiftions ex LNulli 18,5 SfinaC DeEpifc. ¢
Cierd.c.11,¢r d.c.19,inf b it Neque hac in re dif-
crimenadmirtendum cft iprer jus Canonicum &
jus Civile; item, an respia, an prufanal'i[,qum
exccutioni mandarideber, ficat vult Panorm. ad
A.ca9 num g,pev anmd tex. Nifi Forrd idem exe-
curor fit imul & legatarius yel fideicommifla-
rius : qui cum ad peterdam legatum vel fidei-
commifium tres aﬂioucshabeht.vid:liccta&io-
pem ex n:flamcn:o,b}'purhc:ar:’am & reivindi -
cationem , §. 2, Inf.De legatis ¢ |1, C.Com de e~
g0¢ & fideicom. poterit & hicagere und ex hisa-
Granibusad petendum legarum five fideicom-
miffum; deindealreri tamquam executor camdé
semzellituere , prouc jufferit re(tator. Neque
ob id, fi totam legatumcft jufus reftituere,om-
pindinutileclt legatumipfiexecutori, chm, f
idemlegatum ex perfonacjus, cuireftirvendum
eft, deficiar,morrevel repudiatione cjusadipfum
legatarium percinear, perrexy, in l, Siquss Titio 17
in pr.D.De leg .2 junili | u%.5.3,C. De cad tollen, oy
junge I. Pater 18,4, Tﬁﬁui-if:m Leleg. 3, Verumea-
men re diligentinis difeufls, puto Panorm. fep-
tentiam quoad legatapia defendi non poflc: nain
Proiisexigendisexccurori eriam mero comperir
actio, pertextind I Nulli+ 8.5 1,C.De Epife ¢ Cler,
! Siguis 49,8 35C eod tit. guod ¢hommes DA com
muniter fequanteur, teffeeodem Paporm., ¢ Baldoad
U 1d quod pauperibus 2 4 vunem 18, C. De Epifc. ¢ Cler.
appellaturque hze actio condictio ex lege s ed
quod decurexd.l.28,per text in | un.D.De condica.
ex legs,

Nihilautem intereft, laician Clerici executo-
res ceftamenti conftitnanrur, 4.¢ 17,8 d c19,b.t,
item an Religiofi fint,dummoda ad exequendum
habeant licentiam 3 Superiore {uo, per text.in o2y
do.sit lib. 6 ;b c.um §1 Clemy ead 155 Exceptis ramen
Fratribus Minoribus U.anciﬁ:i,quibus cxecn-
tio ulrimarum voluntarum cff interdi&a, ficue
videre eft in Clem. Exivi1, 5.9, pe P.& Ioplaribus
quoque executionibus fimul datis j]lud conltie
tuti juris eft,uc, fi unus ex jis morcuus fir, zur pe-
regrc agat,aur decrefter eXccutionem,alinseye-
cutoream peragere polfir, pmifialind teftator ex-
prefleric, d.c.a.

H. CANISI COMMENT. AD LIB. II. DECRETAL.

Altera Conclufioslt : Exccurore nemine con-
fticuro aur nomiparoin teftamento,ad ipfum he.
redem executio pertinecetiam quoad piam cay.
fam, €.3,00c.5¢ ad heveder 6,6 . Tua 17, inf. b,
Nam hoc cafin videeur defunctus curam hojus rej
heredi reliquiffe & demanda(le qui fi volunzati
defunéti in exequendointraannum non obreme
peraverit,aufercur ab eoherediras; quemadmo-
dum & alegatarioeddem rationc legarnm, & des
fertur eum onere fo aljis coheredibus vel colles
gartariis,vel eriam heredibusabinteftato venien-
tibus, fecundiim ordinem i Juftiniano rraditum
md Nov. 1,6 1, Quoramenloco excipinaror lis
beri; qui, ctfi incxequendonon pareant parenti
defunéto , nihilominus detrahunt legitimam
quam habentex legis praferi to,quali jure quo-
dam naturali. Neque hisobftar cexcus in ¢, Lion
6, énf. De wots, ubi filis Regis Hungariz nogim-
plens voluntatem defup b patrisfuiregno priva.
turs quiaidaceidic, qudd‘rrgnum detradtionem
Itgitima: Do patiater , cium nullam divifionem
recipiac, ex Jententid Gl ad d.¢. sper text inc un. i,
59 §. 0,08, 2, Fend, Quod autem dictum eft, he-
reditatem vellegarum auferri,ubifeil, heres vel
legatarjus non paruir voluntatidefunéti, verum
cfE, quando ad inftagriam coheredis vel colles
gatarii, ﬁvchcrcdgmabinrcl}am venientiuma-
girar, uripfisporilis herediras yel legatum cum
onere fuoapplicerur. Dum tamenis coheres fis
vealius,qui agir,officium judicisimplorer: nee
cmim folec judex in privari alicujus utilitarem of.
ficium i'uum‘uiﬁhplo:::ns,accommod:r:,3.4,
§ hoc awtem D. Dedam. infefo. (nterim non minits
agere poteritis,in cujus urilitacem execyrio feri
debet, adimpletionem legati five fideicommilfl
conrra hereditaris pofleforem, /. sl inpr.C. Dt
pesbered. ¢v 5.2, Infl, De Jing. reb. per fideicom. vil,
Carerimin reli@isad piamcaufam potelt & E-
pifcopus cx officiofuohercdem vel legararium
conftringere , uc adimplear defuné volun-
tatem , per text. in d. ¢, 3, 6, én 17, inf.tod,
© S. [F quis autem 11, Novel 131, prafertim cum
& ipfe Epifcopus & jure conftiturus fie piarum
voluntatum executor, Cowe, Trid, Scff. 22, de re-

[form, cap. 8,
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