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TIT. XX. DB TESTAMENTIS

donatie fadtaextraneorevocetur pernativicarem
liberorum,ufgue adezdobrner, eriamfl ea Eecle-
Gz fatta fir, perdext incan finxvit.quaf.4. ubjin
fine,inquittextus:in po:clhte hab:bs:t Bpilco-
pusoonreddere,(feilicer résdonatas Emfefm]!'tdjurc
fori,non jure poliad elt, celi. Quafiinforoex-
teriori hzc donatio revocari non poflir, fed bene

198
quoad confcientiam 3 qued certé yaldé torquec
Dd.uti videre elt apud Did. Covarr.dr guesipfeci~
tarlib 1 Var refol.c.19 num.g.(cd putejurcpolizc-
cipi:ndume[ﬂ: 5 pmptcrﬂ:mdum fFan:ia!um,
quod, nifitedderencur resdoaarz, imminebar
Becleliz donatariz , fleutex verbus Gratians d.cam.
fin.[ubjectis colligitur.

——— - ——

A

Ad Tir, XXV. Depeculio Clericorum, vide Summam Juris Canonict,/ib.r.rit.xxxT,
& quadicencurad I feq.

IN TIT. XXVI, DE TESTAMENTIS ET ULTIMIS VOLUNTATIBUS,

SUMMARIA.

1, Teffamentum undrdictuns.

2. Teffamentum quid,

3. Teftamenti fadlso cujusfit juria.

4. Hereditatem welalinmrem ex teflamento quafitam
an Princeps auferrepoffie2

5. Teflamentumn femper eff revocabile.

6, Anr fireftator juraverit fonalle revocare velms-
tarevoluntarem [wam: :

Ariahoc Tir.traduntur, qua vel jureci-
‘; vili prodiranon fuor, velabeoplanedif-
featiunc,surcerte func fingularia:ideoque
poninanemoperam laluri fumus,fi ingula dili-
enter, &, quantom fieri poreft, accuraté expli-
ccmus. Iraqne-:i.lm tafenprio hujus Tituli duo
centincar,teltamenta [cilicer, & voluntates; per
teftamentaincelligic, ubiquis feripeo, velnon
{cyipro,id eft,per puncuparionem heredem dire-
&dinfticuir;ultimivoluntate codicillos, & do
pariopem causd mortiscompledtitar. Namra-
metfi reftamentum eriam ultima voluntas fit, ni-
hilominns voluit hic §. Pent. fpecialem ejus
mentionem facere,qudd teftamentum fiv pori -
ma & pracipua ultimavolunras, de qua paffim
hictratarur:

Iglcurr:ﬂ::mtntum, ﬂau[ioncmejusfp:é}es,
dedudtumeltd teflarionc mentis , anctore Jufki-
niano, tit.Inflit, Detefiam ordin.§.1. non quod vox
teftamencum cx hisduabus diftionibus conflara
fic(fiquidem vox fimplex c{t.non compofita )fed
quod derivara fit 2 teftatione, cuivocula menzis
adjecta clt,majoris declarationis causd:quafi di-
cere volueric Julbinianus , teftamentum ex co
appellatumefle, quod ficceltatiomentis ive vo-
lustatis noftre Quodidem contingir & innova-
tione,quz aultore Ulp.inL1.D. Denovar. fimili-
er di&aclt anova obl:’garionc ; cuMmctamen &

novatiopisnomen fit fimplex,a novo deduftum:
fed obligationis verbum additum Euit apertioris
ﬁgmﬁcarmmsgra:ii. Hacidcired adfzro, ur
Imp. noftrum Juftiniaoum visdicemab corum
injuria,quitcftamentam arcltationementis non
magis deduct putant, quam calceamentum, fal-
(amentum, & orgamentam ; fed fallantar, cum
his repugnet figaificatio meauns.

Quodad definitionsm five delcriptionem te-
{tamenti attiner; hanc tradic Modeftinos inli,
D.Qusteffam fac pofl. qudd fic voluntats noftra
jultafeacentia deco , quod quis poft mortem
fuam-ficri velic. Quz definitio nonnullisimper=
fedta viderur,edquod & codicillicademconti=
nerivideantur Sed facléexcludunrur pervocu=
Iam,i«ﬁxm.idcﬁ,{blcmncm,wdrllcc: cplem te=
ftibusadhibitis, unicoque conrextufaftam, &c.
a‘.rgm'.é-md tit.Inft Deteflam ord deinl, Hac confultiffi-
ma 11, inpr évpaffim C. Deteflam, Nam & Papinia-
nusinli,D. Deinjuflorup irr fado teff.reftamentum
non jurc fadtuminterpretatur , 1o guoe{olemnia
deficiune : itaquodteftamentuminjuftum five
noo jure faétum, & ponlolemae procodemacci=-
piantur. U hincre&é codicilliab hac definitio=
nccxcludenrar,quia nyllam folempiratemdefi-
derant, §.fin. Infl Decodicil. tamerfiin illis confici=
endis guinque telbes intervenire necefle fir, uref?
text.in | fin. C. Decodicil Veriim pontamid folem=
nitariscausd fic, quam majoris probatienis, ot
rc@é cenflet Anc.Contius add § fin ¢ probat textes
inlfin C.De fideicom in§ fin.Infiit.cod quibuslocis
fidcicommifla & legara a teftarore relidta inco-
dicillis , etiamnullo tefte adhibiro, probantur
perjuramentam ipfius heyedis gravari: quod u-
tiquc miniméedmittendam effer, fiin codicillo-
rum confedtione neceffarid requirerentur reftes,
Adde, & per juflam fentantinm intelligi perfe@am,
hoc elt, quz imul & heredisinftiturionem cone
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tinet : namhzcbafis & fundamentum eft ceita-
menti,aded ur, i eaomiflafaeric,ceftamentican-
fa rota cotruar,! fin D Dejurecodicill & §.in primis
2oInfii.d ¢ Defidacom bared. Sic apud Junle. inl,
g!_imd Servtns 8, D Decondid .-an{f.x‘ar.amﬁc. dicitur
fponfa jufta zcanis , quz perfectosannos haber,
utnobere polfic.  Ur & hacincerprztationcad-
miiia codicilli re€teé removcantur 4 definitione
teftamenti ; cumhi minus pecfe&i fist, quippe
heredicas codio.’Iisduc&btchnqui non potcit:

uamvis petideicommiflam, id eft, indiretd
pollic,videl. Quifquismihihereseritabincefta-
to, hereditatem meam flatim, vel polt mortem
fuam refticuac Titiosvel aleeri, §.3,Infi. Decods-
cil ¢l Scavelag6 D A4 8.C.Trebell.

Luber hicantequamtextum noftrum aggre-
diar, atcucrchancquxﬂiuncm, Anteftameati
fa&io Girjuris gentium, aut juriscivilis 2 _Cujus
infpe@io infignis ¢ft,fi Julio Claro credimusin
§. Teflamentum quaft.a, Ut G juns civilis it, Pria
cepsauferre postitres alceri quafiras ; fin juris
gentium,nequaquam,§.Sed naruralia Inflit. Dejure
nas gent groivili. Igitarbi, quiceftamenti faf.tm:
nem,idelt, facultatem cendendi teftamentum, 3
jure gentium introdudtam voluar, accc;]'e elt,id
probentvelex variarum gentium bift=riis , \rgl
Icgt;ntiquiid adlerente, vel faleem ranonczi::
qguinaturali, que apudompesgentes perzqué
viger. Namilludelt juris gentum, quod omai
humano generi commupeelt; vel quod n:u:utahf
zatio iarer omnes gentesconlticair, §.Quod verd
2, O §. [oes aitems gentigm g5 Inft d ¢ ae veed mbhal
horum probant.Imé videtur quodammodd pug-
parccum ratione matarali , urquisdilrlrcbui[‘u:s
ftacuere posficin id tempus,quo amplios fucuras
son eft dominus : Aquidem reltamentum non
prits habeceffedtum, quam poft mortem tefta-
toris, ficet conftatex definitione ceftamenci, &
ex c.Ciom Martha 6 ver[ noviffimuminf. Decelebrat,
Miff. ubi enim ceftamentum eft inquit divus
Paulus ad Hebinye verf 16, morsnecelecltincer-
cedatteftatoris. Uade difpoficio teftacoris licer
tempore idoneo, viventeleiliceradhucreltaro-
re,factafir,ramencumeinsefectos conferarurin
tcmPusinidnncum . quoﬁ:ilicc: teftatorrerum
fuarum dominusellc definit, non viderur rationi
convenire,ut mcrOiurctllcattcﬁamcntum,urg.
i Quod ponfe 4, C. Dedonat.anienupe. fcd tastum-
moidd [uftinetur ex permisfionetaris, uripauld

dftfufitsdicerur. Delegealiqua, quadifter
teltamencifadionem cffc iuris geatium , nihil
plané oftenditur, & nc quidem teftamenti mc-
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minic Jurilc.onl. Ex oz iure §,D Deinuf driues, ubl
ICCEu[E:ca,quzlLln:Iun; gentiuni, lice: non e=
mnia;{altem fi cettamentum cifict juris gencium,
illud ven praternfler,cum eius uius & tunc tem-
perisfrequentisfimus crar apud Romanos , icaut
mole fua magnam parrem wrisnoitri occapave-
rit. Adfecrur quidem ab aligwbus de milice,
quodhicposfit 3cportatum teftamento uo he-
redem iait1m=rc,penext.r‘u(.Naqrw e 13,§.1,D,
petefam.milic idque nonalio ture fier) exifbimaat,
quamiuregencium: fiquidem deporratis ure ci-
vili beresicribinon porelt , {1 C Debered infirt,
Scd bi mon re@é iade colligunt reltamenti fa-
Qlonem efle iuris gentium : nam qudd deportas
tusamilice heres inftitui posfic,nop 3 pagano, id
fic ex concesfions iuris civilis ; quemadmodum
& mulca eodem iure contra juris communis re-
gulas milicipermilla funr,ue videre eft fub cie. C.
Cr Inflie. Detefiam amilie.  Et ceree fi 1deo 4 milice
deporratus reéte inltituercear heres inre genti-
um,quare boairem 4 paganolchmea, qua iuris
ﬁcatium funt,non folim militibus & deporrtatis,
ed & czreris hominibus fist communia, /. Guie
dam 17,50, D Depan, iunéfo§ 1, & §. lns autem g,
Inft. Deiuremat gess. & civ. Neque his adverfarar
text. il 1,C. Defacrof Eecclef dum, inquit, nihil
magishoemiaibusdeberi, quam at fupremz yo-
luacais liber Gt ftylus, & licitum, quod iterum
son redic , arbicriam quianearcipraicad us
gentium,quafi coiureliberrasreftandi inrrodu-
&2 fir,fed magisad Legem ri1. Tabb. quaprimd
omnium introducta fuictelbamentj fadtio, uc re-
ftanrurverbaLegis xi1. Tabb apud Pomponium
in /.Verbis D.Del”.5. Verbis Legisxri. Tabb. his,
inquit, ¥'es legasfic jua vei,un iuseffs, latisfima pote-
ftas cribuca videtur & heredis infticuendi, &le-
gata relinquendi, tueclas quoque canftituendi.
Necmover quoque,quodobiiciunt de Abraham
Patriarcha, qui cunéta, quzpoffederar, dedit
Ifaacfilio(uo,Gen 15.quid non inquit,in refamen-
to,fed implicicer utitur verbo dedss. Quare certi-
usclt, reftameotifadtionema iure cjvilicfsin-
venram , & introduétam | tdque cx Lege 111,
Tabb,cuiusiam meminimus: sam & hine teftas
menrum publiciiuris diciturem/ . D. Buireflam,
facps. non folum quoad formam & foleomaita~
tem tcftandi , verum ctiam quoad perfanas re=
ftaptivm:nec enim cuiliber permiffam ¢ ft facere
teltamentum,fed quibus 1d 2 iure coneedicur, ut
conftar ex iz Inflie. Quib. permif. ¢ff Sacereteflam. &

x5t D@ C. Quiteflam fac.pof.
Cum




TIT: XXVI, DE

4 ~Cum igitur hac explorati juris fior , confe-
quenter videamus,an veram fit, quod hinc clicit
Jul.Clarus, Principem feilicer poife hereditatem
vel aliam rem ex teftamento quafitam auferre?
Relp.Hocablurdé solligi,cum refrageturtexcus
inl. g chinl Siveflamentum 1o, C.d.tig. Nam licee
modus adquirendi per teftamenram fic jurisci-
vilis , quemadmodum & per ufucapiencm five
praleriptionem, Luinpr.¢1biGL.D. Deacquir rer.
dom. nihilomious dominium quoquo modo mi-
hiacquificum legitimé eft juris gearium,d.L.5 D.
Dejuff. gjure; & confequenter mihi invito per
Principem auferri non porelt, d.l Id guod nofirum
¢rl2 C Deinjis wocan.  Nifi fortéex necellitate
ve] juftacaula,que poltularerremalieriaufersi,
quod hac (peciclicet Principi, perzexs inllum i
Werberatum i §,D . Derei vindic. g inl Luciusit, D.D8
evidk.fed reftituto pretio reidomino, {2,680 1,C.
Proquib canpropramio libere. accip, Andr.Gail.2,
obfs6,num.8. Unde quod dicitar in§.Sed natura-
fia Inflit. Dejure nat gone, g civili & loces fimilib Prin-
cipemlegelari pollc ea tollere , qua funcjuris
civilis,exaudicndumeft de 1pfo jure civili, quod
antea lacum fuir, nrisposficillud tollere fiveab-
rogarcaudtoritare fud,inFarurum, non autem in
preceritum . antequam (ciliccr dominium, aac
jusalignod excomihi quelicumelt, perzext fin-
gularemind 1.4,C pe emanc.liber ¢ in Novel 11521,

Neque bicprecercundum eft, retamentum
femel rice perfetum pofle ab eodem ceftarore
femper, & quories placuerit,revocari, five 1llud
incid:ndo-qﬁve {iguicuh removendo, [ penslt.C.
petefiam v L1 .3 ver[ & i quiders D.Debes ,qua in
#eftam delens. five & aliud pofteriuscsftamentum
condendo, vel etiam fimpliciter conreftando, te-
ftamentum [uum nolle valere,dummoddid pre-
fencibus tribus eeftibus fiar , auractis incerveni
eatibus,camdecurf{u criennii , [ Sancimus 277, C.

e0d & § Pofteriore s, Inft QYuib.mod teftam infirm.quia
ambularoria et teftaroris voluntas nfque ad fu-
premumvitz exitum , L4, p.peadim. legat. ¢ L.
Clmbit flats 32,6 3, D.Dedonat. intervir ¢ uxor.
Aded,ur, licecteftatorio priori ceftamento ex-
prefsé cavene fenolle mutare vel revocare refta-
mentum,nihilominustamen ab corecedere pof-
ﬁc;cum1ncmu fibiimperare, autimponere poffic
li_:g:m,a quanoaqueatdilcedere, /.5 gui inprin-
€3pio 2356n pr.D.Dedegar-3. Ubitamen hae claufula
adjectacitinceftamento, nonaliter pofteacon-
ditum {uftinebitur, quam fi exprefsé hoie clau-
fulz dcmgatumfuc:i[: a tsltatore in pofteriori
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teftamento, videliceteamrevocando velanoul-
lando,d ! 8i quis,inprinc.

Sed quid fitefatorjuratusinprioriteftamen. &
to eamdem claufillam adjeceric de non revocan-
do velmutandotEtmagiselt, adhuc pofferefta-
torem murtare [ea revocare teftamentum fuum,
nihil impedienteclanfuldilldjararorid, ex Bar-
tolifententiaad 4.0 Si guis num 14, infine, quz &
communicaleulo recepraelt , refte Imola i c.
Ciems contingat 28, mum. 35, up De jurejuy.Interim te-
ftator , matans vel revocansrale teftamenrum,
perjurii crimine fe ob{tringir, proprervielatum
afcjursmentum, prafticum Deo, cui juratum
elt, perexs ind.c.Cim contingat infine, junéfo c. Das
bitoves eod 1it. ¢v¢.x pepadd, lih.6, ubiloco regulz
traditur,quod cotiesjuramentum fic fervandum,
quoties in alterius prejudicium non rcdunda_l:,
nee vergitin difpendium faluris zrernz. Ratio
agcem, qual: :CRQ tor mutare \"Cl FCVOCare Pﬁsﬁt
hoceriam cafo reftamentum,baxc redditur,qudd
hiwrediinlticuco, velaliisin ce(tamento leriptis,
nullumance teftarerismortem jus quafitam fic,
d.c Ciem Marthaver| noviffimum inf pe celebrae Miff.
&d.c.9 adHebr. Nonigitur impeditur teftator
vivensrecedere dpriorifua volunrate,licer jusa-
3, quamvis nonfineperjuriinota, urdizi ; ac
proindeabfolutionem ajuramento petere rene~
tur; quemadmodum communirer receprumefle
eradic Jul.Clarus Teflamentum quaft.v 4, ver[[ed
numgunsd teflator, g faciztexs optinc Sieutex literis 12
§ fin.inf De fponf ¢ matrim. Nec movet textus inks
Stipulatio hocmodo 61,0 peverb obl. grinl. 4, C. pe
inut. flipulss. quibus locis improbatur ftipularie
five patio , i qua quis adftringicfead certam
perfonaminfticnendam, co quod fit contra bo-
posmores. ACverd juramentum contra bonos
mores prafticom nullius et momenti fecundum
jurisregulam : Non eftobligatorium contrabo-
nosmorcs prafticum iuramentum, ¢.58,pe R.Lin
6 ¢ Auth. @ uedeis C.nenupt quiacxandiendi funt,
ubi quisalcerum obftringere vulrper ftipulatio-
nem vel paétum, urfcheredeminfticuar, quod
benismoribus adverfum eft, utpotéavarum, ca-
priofum, ambiricfum, vel pugnanscontra libeg-
tatem teftandi Quod noneft in propofito cafu,
quo teftaror liberéd teftamentim fecic , nulle
conrractuvel pactione adaCtus: & ficliberam ad-
hue fibi retinct faculeatem idem teftamentum
vel mutandi vel revocandi. Imola 4 num 3. &
Covyarr.ibid,

Cc IaCap
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e et et e Se————— Wiy

In Cap, primum,jun&o c.Cum in officiis 7-8.&g.

SUMMARIA,
L. Epifeopi¢h Clerici de quibus rebus difpsnere poffine,
velnon,
- An aliguidproprii poffideant.
3+ Clericorum bona in dubio prafumuntur gusficace
veditsbus Ecelefie, >~
4+ PenesClevicum dyfunfum inventa guaiia cenfen-
Aa propriz,an Ecclelfia,
S+ Sinon conflet esim proprigbona habuiffe, interpreta-
#sopro Evclefiaeft facienda.
€. Nifiprobetur ea ad Clevicum titulo privato pervgs
#ilfes & parentibos fores vl canjanguineis; gre.
7+ Bwid[i abextrancorelida  ffut?
8. Confanguinei nd quorum gradum Aceipiendi
v dcguifita areificio aus dodtyiné funt proprin Cleri
EOrE, x
10. Leffiereflitutain can.Epifcopus xxr. quzit.a,
L. Chericosfilinsfam. an eeftaripoffue debonis in cleri-
caru acquifiim
X2, Aniniifdem bonispraverive liberos vl parentes?
3. Deacquifitis ex fruilibus benefeii Claricis Arffazee
rencquit,
V4. Nifi inpiarn canfam ¢ wfum paupernm,
15 Gnod ¢ infimplic beneficiato ebtines,
16, Clerici strism fins vord domini frudupm bonefieis,
17. Acquifia ex veditibus Ecclefie an ipfo jure Bcelefia
cedant?
18, Anvalearconfustudy vefandide fradiibas ffoeredi-
tibus Ecclefia
Entcntia hujus Capitishzceft,quod Epifco-
Spus debonis conftintce Epifcoparu fuo acqui-
ficis teftarinon poffitifecus deiis, qua anfea
uti propria pofiedic. Fa@ifpecics hzc breviter
proponitur. L Accllana civicaris Epifcopus te-
ftamento fuonurum, id eft, filii uxorem, ex odte
unciis ; & Ecclefiam (uam ex reliquis quatuor
unciis heredes inftiruerat. Quointelledte 5.
Ponr. mandar Antopio Subdiacone, ut hac dere
diligenteringaira, &, ffquid Epifcopd habuiffe
cegnoverir;id reperaca pofleforibus ; eXcepro
€0, quod cumdem Epifcopumante £pifc opatus
ordinem proprium poffediffeconftireric,

Quz cercé decifio 5. Poor, prorrahendaclt &
ad czteros Clericos cujufcumqueordinis, ut nec
hiderebusquafitis poit fufceprum ordinem cle-
sicalem poffint teltari ;5 nifi & e ipls prepriz
doceantus, e.1.c3 fup. Depecud.Cleric junioc. Cism
s efficits 7. cum duok Jeqg.inf.ba, Uchinc confte I

Bpilcopos,aliofgue Clericos poflelicicd poffidea
re & retinere bona propria; qued & probat tex-
tus i can. Epifcapirg. cumcan, fig x 11, quefi v can.1,
& 2.0ad quisfi. €. E)mianos 9 re, Relatwm 12 b tit,

Neque obltanccexcus incam, Clerizas §.cumali-1
guor jeqy ead gu.t quibus Clericis interdiGum eft
aliguid 1.'-uﬂm:rcpmpru » proprerca quod in for-
tem Dominifint vosati, mibilqueprerer Domis
num babere debeant ; quiahi cexrus referendi
funrad rempora primitivae Ecclefiz), veluti jam
mndeab Apoftolisulquead ztarem divi Augulti-
i quibus magis vigebat Clericoram fervan
queccrre defervelcence, permiffumeft Clericis
bona propria pofliderc, ficur conflar ex can, Certd
18:rd et 9. xr.qu.0, Imded decnsfum eft, quod
Clericus habens beaeficium Ecclehafticum, &
fimul patrimonium, pofficin u['usptu_p-.-ms redi=
tusb tiniconvertere, relervacis fibibonis
propriis, weaucterelt lnnoc.l v.n:!:.ﬁ;:J.-'Fap:ﬁ 4,
Jup-Deprab per text. ine.Gum fecindiom 16, eodem tits
quam Inoocentii fententiam conimupi calculo
probant, & {equuaruralii laterpreces, reffib, Pas
norm.¢» Desioadde.q. Etenim dignom eft, ue
quilervicalian, dealtar; queque ihpeadium fes
TAT, 46,16 ampr.

Heigitur addecifionem textus noftti redea
mus,ex coconltar, Clericorumbona, i quz ha-
beant; prziuomiin gubio acquifica eflc ex reduti=
busEcclefiz five beneficii, [dem liquerex No-
vel. Jultinigninji.cag. Quo fic,utiphis Clericisy
fivecorum heredibus 2 tentrariaincumbat pros
batio, cafeilicet effc patrimonialia, yelaliasres
fpectu pesfonz fuz Clencis obyeaifle:nam pra-
fumprio ejus parurz cit, ut rejiciat probationem
contrariam inadverfarium , § Neweft verifimsle 1.4,
npr.D.Quodmecss cansi geff. |.Si filins 8. g, Sichin
rographum 3 4.D. Deprebar.

Sed major addubitatioelt, fi certd conftet, B 4
pilcopum vel Clericum anre recepriopem Epi-
[copatus, five bencficii fui, bona propria habuif
i'cgﬂu caommnpia, qu Z ([Empore mortis penes fege=-
Pertunrur,cenfer debeant clicpropria, anctiam
refpedtu five occafione Ecclefiz acquifita 2 ¢
quidem hacde re cxrarcexcus inpan.x 1. quift 4
quid cocafuincer Ecclefiam & defunétiheredes
debeant zqualiterdividi,ubi lcilicerredirns pa-
trimonti, & Ecclefiz five benehicii Ecclehaftici
#qualiter concurrunt ; aliogui juxtaquanrisa-
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fem congruentem divifio accommodanda erit;
quod cx:mplo111u&randgm:m.Fmgamui cnim
Clericum haverebeneficium joo.aureorum , 1=
tem redituspatrimondales voe.Prius dctfahcn_-
tur fumptas , qubsClm:usinl’e h.oncfl:ccx‘.n_-
bendo impendit, puta o6 .aureos;hienim omni-
ad decrabends fune, tamquam ftipendium Cle-
rico debinm.d.e.16. 0 can finl g . Reltzerigi-
gur grrimgque 1 00.aUIe),EX quibusres compards
e ol cenfencus i & fublequenter qualicerdi-
videndierusriater Beclefiam & beredes Clerici
defunéti. Badem {ubdudio ineundacrityubiine-
quales (une tedirus parricaoniales & pencfliciiBc
clefiafticr, quemadmodun dasitas deducis Faneim. ad
¢,y fup DepecubssCleric, : 2

Igitur ub: inceitum efk,an Epifcopus velalius
Clericusboaa propria habuerit , interpreratio
fiet pro ipla Bcclefia, quafi mibil in bosis habue-
gitance Bpifcopus vel Clericus,por taxs.nefir Srin
d ¢.3.jundtabid Gi1dque videtur receprum clléin
favoremipfins Bccle z,uc ipfaforee in dubioaf-
§ciatar damno ; &inodmmiplus Clericis b
quédinventarium {uorum bonorum  conficere
neglexcrit, can.1.XI1 gl 4.can anﬁ-ﬁ. 10 CHIBE,
feg xi1.g91 G can. DeSyracufans 15 diff a8

In quo tamen cOgRirloneopus erit dacd ad-
vm,-;ﬁpgtcu,ncinzudi:icaus::u}u:u:?ﬁ far,canm.
X1 1.;}-.;.";:45!.3! Dz unoquogie 47 inpr. D.derejud.
Forrafieenim docere poterit, bona, de quibus
contenditus, pervenificad ipfam Clericam pri-
vato quad:m titnlo, ‘puraex teftamento paren-
rum,adcaliorum confanguineotum, velexlegi-
tima {uccesfione, fivelegaco, five donatione pro-
pinguotum:nambzcomnia perlona ipfius Cle-
rici,non Beclefiz impurantur, arqus ideircd li-
citéabeodem Clericointeftamento,velab inte-
ftaro ad heredes fuos rranfmictuntar , yelalio
quui-bcuimiuxc&é:Hcmr—tur s dic Quianos,c.
Relasm 1. Requififtivg inf b t.

Dixi, parentum, :onflugu;nlurum ﬁvepro-
pihquorum; nam fiabextraneo hujuimodireli-
&a autdonara oty ditin&iohzcadhibendac-
rit,ut G Epilcopo,Parochovelaleeri Clericoad:
miniftrationem Beclefizgerentry quddruncin
dubio cenfeantur Bcclefiz relidta vel donara:fin
aliis Clericis, refpectu tantum perfona cenfentur
reliasica ut, fiab{que ulle dilcrimine 4 propin-
quu,ulah excranco donatavel reli®ta finc,ea fi-
bivindicare pasﬁnhcxdusa Beclefia;d c.1 yiwerf.
Jiabexeranco Gl Annwn20.§ 1. D. Deannnislrg. Sed
curtam varie? Opiaor; quodin Epifcepo,vela-
lio admipiftrators, Eccleliz major ratio fueric

habita dignitatisvelofficii,quam petfonz, 4 §.1.
In €lerico verd fimplici nihil aliud occurric,
quam quéd is de defunéto vel donatore benéd
meritus fic ; aurhujulmodifamiliaricarem con-
trazerit,que defundtum vel dopatorem moverit
ad relinquendum aut donandum, can. 2. ¢ 5.3
g%.5.Brhac,citmin dubioitaprefumantur, con=
trarid probatione refelli poffunt, Undequocafe
aliquid relium veldonatum Ecclefiz dicitur;
poHuntheredes contrarium probare, & camdem
rem jultc ibivindicare ; quemadmodum & con-
tra, ubiClericoinruicu perfone lux aliquid do
patum vel reliétum effe dicicur, admitritur Ec=-
clefiaad probandum contrariam,per rext snd.cig.
wrjﬁ-wr&.‘aguirnr_-per:rx.t.:‘rxl,+7.D.Da.r‘cga:.t At
quehincfic ; urfaliquid depatumvellegatum
fueric Epilcepo vel Parochoalicujus Bcclehzab
extraneo, quiillidinturnd & magna familiarira-
tc conjundtuscrat;idquelegitiméprobatum fica
rit,cellec contraria juris prafumptrio, & legatum
fivedonatum debebitur ipli Epilcopo vel Paros

‘cho,non verd Ecclefie Panorm.add c.15.num.a g

Baldusad Auth. Licensiam nu. 2 .C.De Epifc. ¢ Cleri=
cids @ fcit texitsss elegans inl Nemodubitaz 58,50, De
bered, inflir.

Sed quodfupra diximus de confanguineis, ad 8
quorum gradumhosconfanguincos accipiemuss
EcconftarexNovel. JuRtinianiszi.c.a3.¢0d Auth,
Lr’ren‘:f'mm,uf uead quartum gradum;ciumad eum
tantlim gradum jus maturalis dile@ionis verilis
przfumarur, quamin guinto yelinfesiori grada,
idque & communi [eatentid receprum gradic I-
molaadd ci5nem. 13,

Quibos & hocadjiciendumeft, qubd es, qua
honelto artificioauc dodtrind fud acquifiverant <
Clerici,eciam conftanreclericatu, fimiliterincer
Ecclefixz bonareferrinon debeant 4 fed propria
fintipferum Clericorum, adcoque arbitratufuo
deipfis poflint dii‘ptanul s feriext.din can.1.x11 g.3.
grind c.9 Erin caz verf.caterum inf b tit. Bxem-
plom fit in Profeforibus & fimilibus: Dixi;ho=
neltoartificiospropterea, quz rradic Navarran
Com. dz [pol. Clertc.§.7. nte.4 . csom feg. ubidocer ea;
qua ex negotiationeillicite, velaliis modiscon=
tra Caaoacsa Clericis conquificafunt s refervata
effe Papz, Necmavet text @ne,5.inf Deberet.nam
ibiper extrancosheredeshareticiintelliguntur,
juscta Gloff-ibid communiter receprnm,sefle Govare, bie
NI .3 CIreR finens.

Neque impedic textusinean. 3 4 xiniguaff 1 .E- 18
pifcopus ; inquirtexcus , quifilios antnepores
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nonbabuerir, aligm quam Ecciciia::--. ponrelin-
quathereden : nam hicrexrus malé 4 GIsti:l‘nt?
inferrus Decrero fuo > oprim¢ relicutus eft &
Gregorio X11Linnotatione ad cumdem rextum
dumex originaliimpreffo, & manufcripto ita re-
Ponit:uon babexs alium qHcm Ecclefinm, re:':'gm’r bere-
#em. Siguid, ¢or, Poreritigicur Bpifcopas quem
vultheredeminbonis fuisinflicuere , quemad-
modum & cereri Clerici, =.Sint manifeffe 21,x11.
graft 1,c. LX1Lghefs 2, d 2o, inf btis,

Hic dup!:rmcldirqua:f.hu, An Clericus §1i-
ils'ﬁmilia;rcﬁ‘amcntumcnndtrtguﬁit, nopob-

ante pacrid poreftate; de iis bonis + qu& con-
fante clericatn utpotepropriaadquifivic?Alrera
elt, Aniniifdem bonisimpuné praerire hiberos,
velparentes fuos, ita quodex corum prateritio
Beteftamentum nonigfirmerur: Quod ad prio-
rem qumﬁ:unrmamm:,czpr«l'ﬁ'p.msc{l}id Cle-
ticolicere ;- licer adhae patris pegeftare conti-
BEATNL:quippe ca bonajater quafi callrenfia re-
cenlentur, Auh Fresbyteros C De Eprfe b Cler. jHn=
& fin C. Guwireflam fac poff Eoque magis Epilco-
policcbic, qui& propter Epilcopalem dignita-
fem patrii pu::ﬁatrt}llurus elty, Aurh Sed Epifro-
PalsC.ead 1ir.  Ecclimhzcbona inter quaii ca-
firenfia rcc:nfeaan:r,cnn!‘cqucns elt, ur nec -
fusfmﬂuspaui:cquiraml\pgrux:.mi_ 6,C.Debo.
M’.r,g.fui.-ﬁeﬂ':rin}org{f confl. cre. Loguiturverd de
beonis & Clerico acquifitis non ex reditibus Ec-
clefiz five begeficii fui,dequ bus pauld p&it;fed
gQuaintuitvperionz fnz acquifivic , ficutfupra
explicavimus,

Quo verdad alreram quz(tionem , conftae
quidem &xLfin.C. Desnoff teftan .y ex L34, CpeE-
i Cler. permiffanicffe Clerico hanc pE teri
tionem iberoram & parcntam; fed apillud jure
Novellarum corre&am fir » Newell 1r5.c. 5 inter
Dd non convenit : fquidem controvertnat,quo
fcnlhncejpicnda_ fintsnd. Aurh, Presbyteros , hze
wcrba, 55z samen, s bovum [ilié, aue, bois non extantibs,
parentes corum legisimam ferant partems an (cilicet h is
verbislegizima ﬁtrcls’nqu:nda filiis , fve paren-
tibus jure mititationis,an ver g, fi prateriti fint,
petere :am‘dcbramcondiﬁiont ex 4. d;u.ré._ Et
cesre propinseft , legitimam jarc infticationis
relinquendam elfe. Moveorapercotexruin d.c. 2>
(I quibuslucis!iberisimerdi:itur, neiniis
boais,in guibus teftamenti condendi poreftarem
babenr, Bilios fuos, aut Parentes abfque legitima
¢€aufa przrerean, aut exheredent, {cd coshere-
des infticgant, ;
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DECRETAL,
Necobitatrext
rédifbonerevaleant, q

verd libe
Hometus Lanorm ibid.purat
teltamencum Cleric neninfirmari ob praceris
tienem ﬁliorum,vcipuumum :idquc coohrmat
argumento ducto a.mulite fecyl; ad militem
Denid eft, Clericum:nam jife hoe privilegio g
ritar , qu:‘:.il:cicépolﬁt filios vel paren:es fuos
PIECENIe, per texr ind Sicutcerti 9 C.De2effam mia
8.5.7 5 Inft Deexbered. iber. ded fallitus Pagorm,
necenimrecté fequitur: Cleriens potell ihere
de hiis bonis 111!'erncr:_;c.rgc} & pracerire liberos,
& paceates. Verirm fubsudicadum eft, douicg
adhibeac, qox aliasad teftament; coafectionem
necelfarié requirnneor, Pertext inl Generali 3,0,
beSS.Ecelef Inter cetera autem, inguic C.-.jus_]u.
m'c.quxndo:dm:ndarcl'tumcnra neceffarid de-
ﬁdcranrur,p:mcipalcjus:ﬁdchb:r.’s}r:rtd:bus
inﬁltucndis, vel c:hcrcdandjs; O€PrEceritis i
rumpatur teflamentum, sexe efinl 0, D ne liberis
erpofil. -}dcmcﬁd-:parennbusjnﬂirucudiswcl
exheredapdis, 4 4, Scdncqucmmc:?anmm.
argucientum a milice fzcylj dedu@um : pam
przrcrquam qudd PUgnd non caseat , an miles
fzcali hodicrao jure posfitliberos & parenres
fuos impune Pr&terire;propeeriext.ind.c, 1, CHmR
@xeb.cagp fegg non tamen redieindecthcitur, Cles
ricum licice praterire poffe in reltamenco fup
liberos, & parentes; ciym Pluraprivilegiaindule
Gnrmilitiin cxpeditions degenti,quam Clerico,
ficutconftat cx 1iz Infiit. & Dig pe mil sefiam junid
dlrg.
Czterlim regredicndoad textum poftrom, f
dc 1 cjus decifio, & fimilinm €3pp.nog tantim
locum l':-al:nc:fnfrud'i.bus,rtduihus,& alissrebas
immedraré ratione Ecclef five beacfich Becle-
fiaftici acquifitis, quascertum et 3 Pralaro, vel
‘alio Clericoex teftamento , vel ab inteftatoad
Iicrcd:mr:anihlimnon pofle, verum ctiam, quz
€Xiis compararta (unt fuo , yel alieno nominc:
adedat, fifecusfecerine, crimen ﬁacri]cgfiin:ur-
Fant, & fudzproditori fimiles habeancur, per
Fex ine. & fup. Depecal. Cleric, o fan.3 xuit.guaft. 4.
Quippe Epifcopus.car:e:iquc Clerici id rantum=
modojurishabent in bonis Ecclefiz, wurex coe
rum reditibus honcfté vivane, femprufque facia
antnecceflarios, & qui convenian: ftatui corum,
can-Epifcopi19.can Ex hisz, -FNPican feq x11, guafi.1
Crivprine.diff. 45. ubi refertuy ilud Hicronymi:
Tibi, 6 Sacerdos, vivere de alearipermittitny, non lyxu-
riari. Bt D.Bern. Epif. . Denique,inguir, guidquid
FrexernecelJarinm vidtum, i wpiicens velituns de #lrars
setiness
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TIT. XXVI. DE TESTAMENTIS.?

vatinen;tinms non offsyapina eff facrileginm ¢ff. Cirat
Ceovarr. in c.7num 7,mf cod,

MNopramen pmhibc:ur Clericus reditus hene-
ficii (uierogare inpiam caufam, mazimein pau-
peres 5 fecundimillud, Lucer sverf 41, Quod
fupereft; date r!:i:':nafyumn,{ivc1!1I,q91:|:i&mo-
fynam rceripiun:,cun{'augulnm'ﬁnt , hivealn, o
Ad hac,d ¢ Relazum 11,inf eod. dcan. Quifguis 19;
q. %, Hine Ecclefiz bonadicuntur Chrilt) pa-
rrimoninm ¢ Exeo34, Deeled lib 6, irem bona
Dei,ind can.19, Uode & Conc. Tridene, fifl15,
eap.vyindecr de reform. fan@ifimé cavir,ne Cardi-
pales, Bpilcopi, aliique beneficia Ecclefiaftica
obtinentes, confanpuincos, famiharesve fmoscx
rediribus Beclefizaupere (tudeant:cum Apofto-
Joram Canones [’:.dgit idem Conc.) prehibe-
ant,ne res Ecclefiafticas,que Deifant, confan-
guineisdonent; fed ipauperes fint, iis ut paupe-
sibusdiftribuant, Quarc citm hzc in omntbus
Clericis obtineant, rejiciendum eft plané diferi-
men Glofz in . wle. in V.refervari De officioordin.
lib. 6, quoloco putathecnon procedereinfim-
plici beneficiato, fed tantummoedainco Clerico,

uiadminiftrationem Bcelefizhaber; figuidem
pulla ratio diverfiracis hoc diferimen qfuadct.
Nam &exeofequerctur, qudd implex benehi-
ciatus de fruckibus bencficii fui reftari poffir, vel
¢os ad legitimos (uos heredesab inteftato rranf-
mittere; quod certé pugnatcum ¢.Cém in officies
7,0 feq &rd.c.ia,inf. eod. & cum decreto Cone.
jam citati Neque hisobftarinterpreratio Franc.
Sarmicntiin rrad fuo de Reditib. Ecclefiafl p.4,.65
num 14, ubivult, prediftumdecrctum Concy
Trid. nonefle pracepti, (cd magis debitum cha’
:itatisrcfpexiﬂee,& Clericosofhciifuipotilisad-
monuifflc de non dirandis confanpguineis &c.
Namrefragarur huic interpretationi rexrus ipfe
Concilii , dom his verbis otitar: Omning vers ebs
interdicit, ne ex reditibies Ecclefix, toe.

Uode qua de fructibus, & reditibus Ecclefia-
fticisacriter aDd.difputantur, prefertim aMart.
Navarro & Franc.Sarmicnto m b, [wic de Reditib us
Ecelef utrim feilicer Clericitorum fint domini,
facilé ex his, qua diftafunr, dirimuatar : nam
certiuseft,eos nonefle veréd dominos,nifi quate
ausfacri Canones permittunt , utiinprogreflu
hujus Tit declarabirur. Utponobltettextusin
¢.un. De Cler.nen refident.in 6, quo loco a conrra-
ziofeafu colligitar , dominium diftributionum
guotidiamarum, quz przfentiz vulgd Vocantar,
tranfirein recipicatem Clegicum , s prafens

-1+
officio Beclefiaftico interfueric, Nam tamerfs
argumencum 4 contrariofenfinon procedar, ubi
contrarivm ei in jareexpreffom cft , fcuclare
docer,Mic.EverardisaLoco s c'.ﬁ'n.'?pu-"i_,lf:'?-',it )
pihilominus tefponderi poteft , casgmidem fieri
recipientis,fed dumtazarad hunoc efetum,ucco
modoimpendat, quo alies Ecclefiz redizus. Ex
hisigicarobferva, Clericum de redinibus Eccle-
fiaftreis teftamcotum facerenon polle, o1l wado
pradidio; quiateftamenrum de rebus fuis con-
ditur,aonalienis, ur conltater definitione tefta-
menti & ex Auth Iigrefi C.De S5 Ecelef. :
Verum hic duplex rur!hsquzﬂmfubonrur:
una , Anres ex Ecclefiz reditibus vel pecunia
comparatziplo jure Ecclefiz cedant, anpotius
fintipfius Clericiementistalrera , Urrumcons
fuctudo valear , quod Clericus defro@ibus five
reditibus Ecclefiz vel beneficii furceftari poflic?
Wiraque quaftio non parvimom:mi:&. '
Quod ad prierem attinet, exiltimacBoftien.
& Joao. Andr, prout viderccftapud Imelamin ¢.
4,num. ¢ [up. D¢ pecul. Chric.ralemiemnon Ec-
clefiz fed emprorisfieri, ] Siexeas,C De reivind.
&r fotp iz, ©.Siquu alterivel fibi, ¢re. Negqueenim
de jureCanonam alirer expre(f¢ cantum reperi-
tur:undeinhacre famus decifioni jusis avilis,
¢ 1,6 1,f Denovisperisnunt, Vepum ¢ contraGlof.
mdc.4, purat hujufmodi rem Ecclefie effes
quemadmodum & cam fecutus Paporm. & com=
muniter Dd kic, exemplo militis, 1. Si u2 proponis
8,C. Dereivind & minoris vigintiquingue annis,
L3:C. drbitr twe cui Beclcfiacomparatur; £.3,53
wn.(up Dein integrumreflie. Et probatrextushic
ind c.1,in fine, dum inquir, :'mj::ﬁcmf:cfgﬁ'adami-
nioconfervewr Nihil aurem in dominio Ecclefiz
confervari poteft, nifi ancea fucritin dominio. Er
hac pofterior fententia ®quior & verior vide=
tor , uriquein Przlatofive alio Clerico admini=
ftrationem Ecclefiz babente;ut, fiisex Ecclefiz
reditibus vel pecunia rem comparaverit, - {tatim
Ecclefiz faltaintelligatur, eciam ablgue ullatra=
ditione,/ fin C.De facrof Ecclef, & multd magis, fi
& traditioincerceflerit. Erratioeft, quiaindus
bie Przfnm;tul [cs pemipe Procurﬂbriﬂ empta
& tradictafuiflc,per fexr. c.2,fup. Dedonat, at pec
procuratorem nobis dominium & pochl‘Ea:cﬁé
acquiritur, §. Ex by itaque inft. Per quns perfon. cui=
gue acguir. Unde etiam jurereccprumeflt , quo
magis Beclefiz caurum fie , wr inftrumentum
emprionis nomine conficiat, fub pecna facrilegii,
6.2,(P¢. 4, /up. Depecul.Cler, Inaliis verd Clesicis
Cc 3 pute
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puto prierem [ententiam vcm.\rcmltilb ) per jura
eque nos movere debent :.:-.'m‘p]a
OTis v atiquingue anois;quia fin-
ic proinde ad hanccafum
r.uihu meral 0 .."_'1r.;wrfm‘:.’a?imc g,mf De
privil. quoden probac. Covar _!;:r.—xd ClyhEm. 7, Er
cim idem hic rextus nolter logquatar de Bpifco-
PO » qui lefiz ::13:udmrmltrancncmI-Eabclr,
non mirumeft , fidicarregab ¢odem qualitasin
cjuldemEcciefiz dominioconfecvatidebere. At~
que hzcindul luprucaduut:mmﬁmuﬂ:tt,El'ra:L
lacam five alinm Clericum , c::_m.f'uc_v vel alieno
1ine comparalle,fervanda erit jutiscivilis re-
;g :A,::'J.J:uricniFCC'.I[J.!;L‘IJ'L&HEUI;, fitmec
cmptoris, Honveraejus , cujus pecunid cmpra
fant, £ 1,0 Multumo,dnl Qi aliena 8,C. Siquis al
sers, vel fibi.¢rd | Siexen 6 ,C. De reivend, ex ratio-
ned l Multnm ; quia C lcn-:lushn-: cala Ecc]c._ﬁlx
foz null:i:acquircrc,atqu_ﬂ:dco (’uar:w{t potius
qnim Ecclefiz Scdiutcnmcaonn?ai}cﬂ'neﬂ',
Ut remeatusr C.J::icus:mpmrcam :c]mqucrc Ec-
clefizlu=, adct‘;u:in_.{'.mm E”DSEEIMJ-"DHP,M-
fit, e 1,0 3.c pen o wlt.[ip . De pecul Clir gind.c.Camy
in officiis 7,inf bovit. Ecclefim auren_;uomm:b?ff
Iocuin:c]lugl:urCu][:g:u{t:}ﬁapumco;gm, ubi
is,quidc::,r:['ﬁ:,&numcrc;L-.'e_smm:omm‘ﬁutc: fin
Przlatus five alivsadminiftracor, utfunt Paro-
chjjpixpnﬁn,&;c_h.::f:!]_orr:s,i:(_:ccﬂ,qu:m ca-
rum locum\& adminiltrationem !urruganru:,pu
text.in d ey infhe, QuarcJul.Clar. in §. Teffa-
mentum qu.27,0e 1, recte moace Pralatos five
Clericos, neinfrandem Ecc]cin:nrum fuaram per
tcrnasp:rl'onas-prxciiaucqulr:r:urr.'ntlcx pecuniis
p:rcoscumu!atisufmﬂlbus brl_icﬁcmrum‘l'ua-
rum,u-r:apo&r;a:ilpro_pmquns I:.'U.%p?r‘\f:\nlant:
quasinquic,dam alios falfere puraar, {cipfos po-
fits dc;iciuut in Trerpum vice mrcrL_m:!],D:um
g¢nim fallere canantur, cui tafnen nthil eft occul-
tum. €ui convecalt text. in .d {P:’.ﬂ'ﬁ(;_ De th
enl Cier. Inquirgndum cft ; inguiccexe. ﬁ_qu_rs
Clericoram dereditibus Hcrlcﬁx,vlclublatmm-
bus,velxoris ideliom, :ahcrfcnnomm_c res com-
paravie quigficurnec(no, itane r.ll;cn_n pomi-
ne Presbyreffrandem fat:cre dc:uru[.:at:l_‘usﬁc-
clehiafticisdeber , quoniam hoc facrilegiom cft
& parcrimini Judx turis , quifac:asoi{wlano_nq
afportabar & furabarar, Arque hze de priori
quafrao:ica!tcr:mqua'ﬁiqncm,Agﬁ:il. confie-
ceudo valear, qui perittitur Cltricq teﬂ:‘.mn:nu
fadio defruttibus , alitfqueobyentionibus Ec-

thid. allata. N

militis, & mi
gq,‘.trc jusconcinen

nd
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clefiafticis, five quzex iis
cepsdilpuratioeft. De jurequidem {cripro ex.
preflé conftar, id Clerico rL:;LL[';L:ll;c‘:ucordiuis
non licere,ur & fipra memivimus, & oe quidem
in piam taufam, u.Ar{erS,c.’.‘ﬁ.‘auﬂf_}'.r’! 2. Verim
deconluerudine merita dubitarur, eo quod bae
juri fcnpm dcmgcr, per text snc,ul; fwp. Da cop-

#ee. Quare Did. Covarr. ind ¢ Cium i officirs g,
ngm.1 3, exilbumar hane conluetudinem valere,
ca!:nq\uc confirmare miticyr [ril'_uus Arguinentis:
PHMG,proprer tacitum confenfum 8, Pon tificis,
& orbis Chriftiani, qurin ralem conluctudipem
tacice confenferuac, nullarenus eam improbap=
de, Secundd, quia privilegio §.Ponrificisid ob-
tincri poteft,uceftexcra omnem controverfiam;
ergo & confuetndine, cujusinitiinonexcar me~
moria,idem induci poteft,quippe h.}:cplivﬂegii
inflaceit, o, Super gusbufdam 1 ¢ §.2,0mf. Deverb,
fien. vl s, 6.4, D, Deagua grotid. ¢ afliva. Tec-
ti:‘a..{umva!c:cam’l:cru.la, quddfru@usbensha
ciivacantis per aliquod tempus defundi heredi-
bus vd:ll::;'zpp.'ic:::;z:, €.2,8.1; DeeleZ, inExe
fravag loan xxii. ergd & confuctudine intrgs
dugi potuit,uciden in cefta mento fidc. Qua cer-
tcarpumentacili momentum habere videantar,
l:acncnai:o:umconrraria!‘cm:uriavcrin:cﬁ;, &
apudompes Dd LECCPLa;, in d.e, Chm in officiis. Bt
probac camdem Panorm ., i4id sy 3, Cavar.ia
Comment. de Spolits Clerfr §. 14, & confirmarcexr
ndc Ra»’.-.-nm;u,fwgr Licet hie. Licerautem mos
bilia,inquit text. per Eeclefiam acquifita de ju-
re inalios pro morseneis arbirrio transferri non

ofinr, confuctudinjs tamen ciT:ncuimpmhin-
€a:,urdr.'his,pa peribus & religiofislocis, & jl-
Jis,ului viventi fervicrine, five confanguinei fint,
fivealii,aliqua juxta (eryici; meritum conferants
Eccecerricalus, quibus confuerudo uej ratjona-
bilis toleratur in dacis. vel relidtis 3 defundte
Clerico, Ex quo infertur, confluctudinem in cae
teris cafibus non valere » tamquam irtationabi=
Iem,utpoce onerofim Ecclefiis, qua cerrs ajue
reimprabantur, sme ¢ Jup. Decenfier,

Pulchré camea Panorm.idrefttinpicad res im-
mobiles Wmagal precii; pam in rebus mobilibus,
qua exigui prxjudicii fune, putatreftandi con-
laerudinem valere |, l?u:ur&ccnnr'ucrudiucmcas

funt comparara , gpe

donandi,per sexr. fn ¢ $:/4p. De donaz, Nequeobe-
Rant argumenra conrraria. Nam quod ad pri
mum attiner, de conlenly §.Pont, & orbisChri-
ftiani , contrarigm docent Extrayag. Pauli Ll
Julii 11l & aliorum §5, Ponuficum, quibus Cle-

ricorum
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corum {polia, id eft, bona exreditibus Beelefia-
ficis queefita, poft corum morrem refervantur
Sedifive Camere Apoftolicz,ficur videreefta-
pudeumdem Navar. in d rrall de Spol Cleric S 5. &
fegq. dequibas oppottunilts ageturinfra, Jad ¢ 1,
#nf. De fuccefl ab intefi. Tancummodd fuflicic hic
attigifie, quod S, Pont. inhanc confuctudintm
né quidem tacitdconfentiat.Deinde eth § Ponr.
tolerec talem confuctndinem ;, nontamen cenle-
turillam approbare, per text. inc.Chm jam dudum
18, in fine fup De prab. ubihis verbis Inonoc, I,
mulcaaic per patieatiam tolerari,qua i dedua
effent injudicium,exigenre jultitia nd deberent
tolerari. Deconlentt otbis Chriftiani neid qui-
demverum eft,clim hodie,ubiteftamentumCle-
rici tolerarue,non aliter id flar,quam ex permif-
fione Epifcopi vel Capituli; & memini iplcandi-

viffe quandoque contrariuminTtalia.
Secundumargumentum defendi poflet 5
confucrudo exprellé a jure improbara efler, dc.1
Jfup.De confuet. vel ubitalis eft confucrndo , qu=
ratrone nititur; ut fi pauperibus, rc!:gmﬁslous:
vel illis,qui viventi Clerico ferviérunt juxta fer-
vitii mernita reftan ento aliguid reiinquaFur.Nc-
quectiam §.Ponr. prefomitur privilegium tc-
{tandi,nifi ex hacvel imiliéaufa, concedere.
Tertiumarpumentum refté procederer, fico
probarerur, fruCtus vacanris b:n:ﬁc'iicc':f'uuuf‘h-
pe ad laicos heredes ipfinsClerici (pectare pofle:
verum cextus md c. 1, §. 1. cxandienduseft de
petfonis Bcclefiafticis , quod videlicethe fru=
ftus ejufmodi confuerodine acquirere _Dct_ﬂlnr,
ficus vec@2ibid. interpretasur Gloffa in V., vel perfonss.

nifi

In Cap. Nas quidem 3.¢.Si heredes6, c. Tua nobis 17. & c. pen,

SUMMARIA,

1. Executoves teflamenti eonfistui folene wwel ipfimet be -
redes, vel extranei.

2, Exccutoriextranee adver[us beredemn an é‘grf& actio
detnr,

3. Execntores gui confiitui poffine.

4. Neminz conflitneo,executio ad beredem pertinet.

H[s Capp.agiturde execuroribus teftamen-
cariis,qui noonumgranfa teftatore inte-
“Atamentonominact [olent, vel ipfimet he-
redes conftituri intelliguntar, 1dquein piam vel
profanam canfam: piam, putanr Menaiterium,
vel Ecclefia extruatur, fiveinpauperes,velalinvm
pium ufumpecusia velaliares converratuc: pro.
fanam, utcreditoribusfatisfiar, domus=zdifice-
tar, & fimilisad profanamafum [peftantia, B
quidem dubiomnoncft, hacd reltatore defun-
ctoimponi pofle beredibas vel aliis extraneis.
Heredibosideo, quddbitencanturimplerede-
funcli voluntatem; adcd ur , fimoniti per judi-
cemiatra anpumnen implevering, aoferatar ab
115 hereditas, & aliis spplicerur,juxts Now. 1, §.
His igitur,cum §.jeq ¢ ¢ 6;b,0. Excecurerverd ex-
trancus; hoceft, qui heresinftirutusnon eft, 1i-
cerdefundbimandaralafcipere non cogarur, fi ta-
men femel fufceperit, tenerur exequi, per tem. in
€. Twa 105 17, ¢% ¢ loannes 19 ,inff cod juno §. man-
dwtnmnop [ufispere aft. De mand, Nilitamer hic

exccutor exrraneus fic lepararios vel fideicom-
miffarins , qui perdic legatum funm five fidei~
commiffum, fi monites 2 judice volunrarem de-
fwotinonimpleveric, dc1, cumc fog. ¢ Nowel,
130y DeEcclefiaff.¢it § fi quid antem 11.

Caxterum, uthwc restoraplanior reddatur ,
fubticicnda funt 4 nobis dux Cong¢lufiones,qua-
rumhacprimafic: 1 Execuror extrancus pul-
lam haberactionem adverfos heredem, urpetat
fibitradi rem ad exceuticnem neceflariam , fed
deberimplorarcofficium judicis. Quédoullam
actionem habeag,probat text. in {.Lucins78,§.1,
D..Ad5.C. Trebell, namlicet heres adeundoherga
diracem quafi contrahere dicaturcum legatariis
& fideicommillariis, §.6,Inf De obiig. gua quafi
¢x contr. ‘hafe. nomtamen cum ipfo exceutore re=
ftamentario; cumhujusnoniaterfic, volunra-
tem defunctitmpleri. Siquidemacdtio eft jus per=
fequendi in judicio,quod fibideberur, s Inff. De
&Rion. 5.1, LS procuratorem 8, 8.6, D. Mandati,
Neautem ideo teftarorisvoluntascafla & irrica
fir , seceffarid ad officium judicis rocutritar,
quoddcficientiadtioni fuccedic, por sext, in &
Hereditas 50, i fine D Debered pot juniid I 1500 ver=
bic , g mon fint caffa jndicia ajus,C.De facvof Ecelef on
I Quiptws 7, D . Deann Lgar. Tamethhocampltas
fir in heredirate vel Icpato relidto in alimenta
P:uPcn}m,vc! 1 rcdtmp‘lian:m captivoium, OE
non folum exccurori,fed & Epilcepo, ¢ Ilm exes
cutorateflarore nemipatus nomefl, imo hisne=

glig!!:
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gligentibus, euilibecex populo agere perptiffum
fii condiftions ex LNulli 18,5 SfinaC DeEpifc. ¢
Cierd.c.11,¢r d.c.19,inf b it Neque hac in re dif-
crimenadmirtendum cft iprer jus Canonicum &
jus Civile; item, an respia, an prufanal'i[,qum
exccutioni mandarideber, ficat vult Panorm. ad
A.ca9 num g,pev anmd tex. Nifi Forrd idem exe-
curor fit imul & legatarius yel fideicommifla-
rius : qui cum ad peterdam legatum vel fidei-
commifium tres aﬂioucshabeht.vid:liccta&io-
pem ex n:flamcn:o,b}'purhc:ar:’am & reivindi -
cationem , §. 2, Inf.De legatis ¢ |1, C.Com de e~
g0¢ & fideicom. poterit & hicagere und ex hisa-
Granibusad petendum legarum five fideicom-
miffum; deindealreri tamquam executor camdé
semzellituere , prouc jufferit re(tator. Neque
ob id, fi totam legatumcft jufus reftituere,om-
pindinutileclt legatumipfiexecutori, chm, f
idemlegatum ex perfonacjus, cuireftirvendum
eft, deficiar,morrevel repudiatione cjusadipfum
legatarium percinear, perrexy, in l, Siquss Titio 17
in pr.D.De leg .2 junili | u%.5.3,C. De cad tollen, oy
junge I. Pater 18,4, Tﬁﬁui-if:m Leleg. 3, Verumea-
men re diligentinis difeufls, puto Panorm. fep-
tentiam quoad legatapia defendi non poflc: nain
Proiisexigendisexccurori eriam mero comperir
actio, pertextind I Nulli+ 8.5 1,C.De Epife ¢ Cler,
! Siguis 49,8 35C eod tit. guod ¢hommes DA com
muniter fequanteur, teffeeodem Paporm., ¢ Baldoad
U 1d quod pauperibus 2 4 vunem 18, C. De Epifc. ¢ Cler.
appellaturque hze actio condictio ex lege s ed
quod decurexd.l.28,per text in | un.D.De condica.
ex legs,

Nihilautem intereft, laician Clerici executo-
res ceftamenti conftitnanrur, 4.¢ 17,8 d c19,b.t,
item an Religiofi fint,dummoda ad exequendum
habeant licentiam 3 Superiore {uo, per text.in o2y
do.sit lib. 6 ;b c.um §1 Clemy ead 155 Exceptis ramen
Fratribus Minoribus U.anciﬁ:i,quibus cxecn-
tio ulrimarum voluntarum cff interdi&a, ficue
videre eft in Clem. Exivi1, 5.9, pe P.& Ioplaribus
quoque executionibus fimul datis j]lud conltie
tuti juris eft,uc, fi unus ex jis morcuus fir, zur pe-
regrc agat,aur decrefter eXccutionem,alinseye-
cutoream peragere polfir, pmifialind teftator ex-
prefleric, d.c.a.

H. CANISI COMMENT. AD LIB. II. DECRETAL.

Altera Conclufioslt : Exccurore nemine con-
fticuro aur nomiparoin teftamento,ad ipfum he.
redem executio pertinecetiam quoad piam cay.
fam, €.3,00c.5¢ ad heveder 6,6 . Tua 17, inf. b,
Nam hoc cafin videeur defunctus curam hojus rej
heredi reliquiffe & demanda(le qui fi volunzati
defunéti in exequendointraannum non obreme
peraverit,aufercur ab eoherediras; quemadmo-
dum & alegatarioeddem rationc legarnm, & des
fertur eum onere fo aljis coheredibus vel colles
gartariis,vel eriam heredibusabinteftato venien-
tibus, fecundiim ordinem i Juftiniano rraditum
md Nov. 1,6 1, Quoramenloco excipinaror lis
beri; qui, ctfi incxequendonon pareant parenti
defunéto , nihilominus detrahunt legitimam
quam habentex legis praferi to,quali jure quo-
dam naturali. Neque hisobftar cexcus in ¢, Lion
6, énf. De wots, ubi filis Regis Hungariz nogim-
plens voluntatem defup b patrisfuiregno priva.
turs quiaidaceidic, qudd‘rrgnum detradtionem
Itgitima: Do patiater , cium nullam divifionem
recipiac, ex Jententid Gl ad d.¢. sper text inc un. i,
59 §. 0,08, 2, Fend, Quod autem dictum eft, he-
reditatem vellegarum auferri,ubifeil, heres vel
legatarjus non paruir voluntatidefunéti, verum
cfE, quando ad inftagriam coheredis vel colles
gatarii, ﬁvchcrcdgmabinrcl}am venientiuma-
girar, uripfisporilis herediras yel legatum cum
onere fuoapplicerur. Dum tamenis coheres fis
vealius,qui agir,officium judicisimplorer: nee
cmim folec judex in privari alicujus utilitarem of.
ficium i'uum‘uiﬁhplo:::ns,accommod:r:,3.4,
§ hoc awtem D. Dedam. infefo. (nterim non minits
agere poteritis,in cujus urilitacem execyrio feri
debet, adimpletionem legati five fideicommilfl
conrra hereditaris pofleforem, /. sl inpr.C. Dt
pesbered. ¢v 5.2, Infl, De Jing. reb. per fideicom. vil,
Carerimin reli@isad piamcaufam potelt & E-
pifcopus cx officiofuohercdem vel legararium
conftringere , uc adimplear defuné volun-
tatem , per text. in d. ¢, 3, 6, én 17, inf.tod,
© S. [F quis autem 11, Novel 131, prafertim cum
& ipfe Epifcopus & jure conftiturus fie piarum
voluntatum executor, Cowe, Trid, Scff. 22, de re-

[form, cap. 8,

Iﬂ. le-
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TIT. XXVI. DE TESTAMENTIS: 1o

1o Cap.
SUMMARTIA,

1. Legatunmirei alisne juve civili quatensa fubfiffat.
3. An idemobiineat jureCanonico.

Cﬂp, hocobfcurumeft, & variisloterpre-

tum commentariis cxagitarur, Argumens=

[um yero cjuscaleelt, Resalienaa tettaro=
re legata noa porelt 4 legatario tencriinvito do-
mino. Fadlifpecies hzc proponitur : Teftator
remunius Beclefiz legavitenidam Epifcopo, fe-
pulturz fuzgratid, Filius teftatoris, defunéto
patre,camdem rem repeciitab Epifcope,utprio-
ri Bcclefiz refticuerer,fedimpetrare non paruit.
Quade caufaidem conqueftus §. Poatitha hoe
refcriprum rerulic,quod, licerlege humand cau-
tum fit,utheres ad folvendum cogatug, ubide
functusrem alicnamlegavit; samen, - quia magis
lege divind vivimus,injuftum viderur,urresali-,
¢ujus Ecclefix aleerilegata abcodem rerincarar, .
qui aliena relticoere debuir. Tora dilRculeas.
bujus Cap.ineo vertitur, quare 8. Poac legis hu-
maoa,idefl, civilis memineric,tamquam legi di-
vinz adverfantis?

Ucautem explicaté omaiaincelligantur,illud
ex jure civiliconftar, teftatorem non (olum rem
fuam vel heredisfui , veriim criam remalicnam
legarcpofle , 1taurhanccogaturheressedimere
& pra:[htelcgauriu,nl,ﬂ nonporeft redimere,
aftimationem ejusfolverelepatario, § Non follim
4;Inft.De legae.c | Nogdubium 14,6 fin D, De fe-
gati3y Hoc tamen temperamentoadbibiro, dum-
modd teftaror (civericrem effe alienam: nam 6
foam exiftimaveric, nequelegatum, neque cjus
eftimatio debebitur, per rext in/.Cim alicnar0,C.
De legat In teltacore fciente b ravio redditar,
quddeocalu cenfeaturtetarorexprefic voluiffe,
utvelresillaabherederedimeretur, vel falcem,
nolente domino rem fwam vendere , zfimatio
ejus preftaretur: in ignorante verd,quod feili-
cct in dubio non pra{umatur celtaror gravare
voluifle heredem funm, urremalienam, velejuos
pretium folverer. Sunt enim,inquic Papinianus
n | Vnwmex familia 67,8 [§ rem tuam 8,D,De lega,
magisin lepandisfuis rebus,quim inalienis coms
parandis & onerandis heredibus faciliores vo-
luncates; fubaudidefunétorum, Arquehzeig-
nosaatiaprafumiturin teatore, §. Quod anters

Gilius s,

dixi §. ¢ verisaInft d tit & 1 Veriern 6 D De ‘l_“w.&ar.

uiPPf {eientia indubionon pr;t.'l.i:rrr!ir.ur, led i
norantia,¢ 47.DeR.Lib 6, Nolilegararias Gtcx
conjundtis perfonis,auruxorceftirons,aut ctiam
alius, cuiverifimilicerteftasorlegatusns furflec,
licer feiviller rem alicoam cile, & & Cim alicna
10,¢5 . Predia 6,C De fidcicom. 1dqueob werifinis
lemreftatoris volunracem ;. quamin conjundtis,
aliifque perfonis judex ri{timare debetexrerum
& petfonarum circum{tantiis, ! Voluntatis 7, C.
De fideicomm. In heredis relcgatd non diftingai-
tur, {eicnsanignoranseamalterilegavenn d. (.
Vaam ex familia § firembusm, : 2

Hazciraquesumde jure civili ita obtincanr & 2
@quitati omnin® confona fiar, mirum profedtd
videtur,cur S, Pont. hoc c. ned. contrarium vi=
deatarreferipfifc : imd verd cx alioloco juris
Canonici probatar, rei alienz legatum fubfifte-
so, st eff textusincan Si Epifopres s xit.g g, Qua-
rebujus cap wariz interprecationes adferuncar
aDd, flews widers eft bic apud Panormitan o Co-
varr, fed qua magis mibi probatur , haceft;
quddfcilicerhoe ¢. maffre nihil conrra jus civile
ftatvatur, fed id cantommodo prohibeatur , ne
resalienaprerexculegatiinvitodomino detineas
turalepatario: quodenimnoftrume(t, fine fa-,
&to noftroadaliom transferri non poreft,/. 11.D.
De R.1.8edinquics, curigitur lex civilishiccon-
rrariadicaturlegi divinz: Ided,quad juridivi-
noadverleturreralienz detennio, jnvito domi-
no;repugnarenim Decalogi prazcepro [eprimo &
ultimo. Quia verd falsd interpreratione juris
civilisfe tuebatar Epifcopus 5 exiftimans rei a=
licaz legatum aut ejus precium indifferencer five
promifcuc continerilegaro; ided julléhoceap.
refelliturnon tam juscivile, quam Epifcopirte=
meraria opinio,ex juriscivilisallegatione dedu~-
&a. Cumprecerea & ex juriscivilis pracepro
Rmba.rc Epifcopustencbarur, rem Ecclefiz 4 te-

atore fcrentelegaram fuifle, quod nonpraftirie
Epifcopus. Ethzcinterpretatioomoind cft re-
cipienda, cum correfiio jurium, quantum feri
potelt,ficevitanda, ! Cim expediats 9, De eled, lib.
6, ¢! #n. C Desnoff datib, Aliaquincceflario bac
in reconllitucndacfler differentiainter jus Cae
nonicam & Civile , quodtemeréadmittendus
nen cft,

Dd is




i7e H. CANIST COMMENT. AD LIB. III. DECRETAL,

e ey — — T ——
In Cap, Cum effes 10.
SUMM AR I A. qudd confucrudo deroger jurifcripto, & vim fe-
815 babear,£.De guib.g2,in fine D.De lagib, ec, fim,
Is \Im seflamento condinds jure civili requirdntsr fep- fup. D confauss.

i temn tefles. Careium hic textus nofter utrumque reiicir;
: 2. Confustuds tamen minorem sumersm admisie, Bim peque feprem ceftes inceftamentonece (i
T 3 MrrC.ammmwm‘nor.eﬂmﬁgﬁcimr. rid exigir ncquccou[h:mdmemloci:dmi:fir,

| 4o Anbocobtineat tantism in tefiapiensy ad pimi caufs  qui, utteRamencam valeat, necefleerac feprem

5. Anejure fine fublara folemnitates teffamentaria vel quingue teftesadhibere, Rationem hancad-
furss civilis? fcrcus,quc‘rd alegedivina, & §5. Patrum ioftitgs

&. Lex diving duorun teflism numersim probandoan tis atqueagencrali Ecclefiz confluerudine g-
majorem excludar’ trumgque fir aliecoum; chim fcriprum fic, ioore

7. Decifionem hujus c. obsinere santim iu torvis §." duorumivel trium Rire omne verbum, Dewrer.19
Pontsfici futiella, nonetinm Imperii. eivea fin, ¢h Matth. 8. verf, 16. Unde in diffol.

3. Adbibitio faprem teflium an prgaetcam lege divi-  venda hac difficulrate vehementer laborant In.
nal :crprcus.

9+ Defunddiveluntatemnon exequian [it peceatum? Suntcoim, quitextum noftrum exatdiage dey

teftamento ad piascaufas condito , G bic np.
CEI:[—::: koc Cap.eft,in quo Alexander 1. improbames: ita utin teftamento profano jus ci-
S.Punc.cnn::a]use:wlc,&rccepram con- vile locum habeas » nonin tcﬁam:nmpictatii
fuetudinem loci decernit, fufficere inte- causi condite, Verum hi refellunturexrarione
Pramento duosaur tres re ftes, unidcum Paroeho rextus ooltri,qua ad oninra teftamenca perciner,
teftacoris; adjetd parns cxcommanicationis in - Deinde conftar ex'c. Relatums 11, fnf eod. in relta-
cum, quiteftamenrum hocinFrjugc:e aufusfue= ments ad pias caufas duosceltes i ficere, eciam
cit:Fad (peciem pon arrinet hi‘cpmpoucrc.ailm cxclulo Parocho;aded ut hzclenrencia juredea
ex jamdicteargumento facilécliciatar. Scd de- fendinon polfic,
cifionis hujus Poncificiz oontexrum infpicia- Alii verd exiftimanr per decifionem rextus
P mus, & cxaminemus, noftei folemnirates teftamentarias juris civilis
I - Erguidem cooftar,reltamenrom de jurccivi- fublataseffe, criam quoad forum l'zcularc_.prop-
liregularicernonaliter valere, quam fiadbibicis  terea quodadverfeatar juri divino,quo rei veri-
feprem ceftibusficconditum, /. Har confultiffima  tas in duotum aur rrinm teltium ore confiftie,
11,08 pr € Deteftam, éo § 4, Infh. eod, adeduc,i Hojusopinionisfunc Goffeed ¢ alii apud Pa-
unus teltis defidereur | ceflamenti caua tota porm. in Repet bujws ¢. n 8, guam ¢ ip/e Panorm,
concidat, L Siumws12,C.d. 5. Do teffam. etizm sbid fuufiffimd perfequitur cndifindit, d videssr confir-
quoad teftamentum rempore peftis confectum,  mare text. incan. fn. Difl.8,é can, Sum quidam
1.Cajis 8, C.eod Licer Eur,qui hocteltamestum TXV.9.%, Sedoec hazc fencentia red e defendi-
privilegio mil tarivalere velint » Bamquamdio tuc: nequecmimcredendum eft, §, Ponrificem,
vel eresteftesin tofulﬁcianr.ﬁm: widereaprudAnd, qui juractoerar, hae Conftiturione fisi obfervas
Gail lib.2, 08f 118, mum. 18,c6m [eq Sed falluntar, tiomem teflamentorum, maulris vigiliis excopi-
proprertextumind. | g, quinonaliam (blempi- tatamatqueinyentam, velleeverrere, ¢ Ecclefia
LaLem remiltit tempore peltis,guim quodoecel-  wefrs §7:¢ivea fin, fup, De eledd ¢ | Siquands 35, in
fewenfiromnescclies fmnl & codem tempore pr, C,De inoff.1iflam. Etratio texrus noftr aper=
convenire, fed (g Fﬁctrr,u:unus?oltaiium ctiam  térefragatur: curenim Parochumrequiric, ul-
diver(o tempore adwiktstar , quod hic liber craduos veltresteftes, fiimore duorum vel trium
commonuiffe, ftctomne verbum: Quin & conltar, Cardinalem
3 ltem dubium nos eft, confucradineinduci  vel Epifcopum non aifi mazime reftium numero
poffe, urminer ceftiumnumerys, PUTa quinque convinci, & damnuari pofle, ean.2,¢5 1, in prine 1.
aut rriam, vel eriam duorum » fultinearcefta- g% 4, & tamennemo julte dixeris boeadverfari
ERERTUID, per soxs.in b Si won [peciali 9,C.e0d #it.ed Jegi Divinz, Inere dvoram vel trigm veflinm, cre.
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Quocirea Bid. Covarr. bic ».” 3, putat legem
Divipam duosum teftinm numergm ided proba-

ge, quod ipiquum fitacgulasizer ,unius reftimo-

pio quemquafl condemnarl j Renamen YCCAIe
camdem legem, quin quandoque promegotii quas
litate plurinm fides firneceffaria , aut {alrem
Reip. convenicns, quéd Prineipis five legislato-
siseltdifpiccre: quam in rem@irat textum fin-
ulatem i ¢. Lice wniverfis 2.5,fwp, De refiib. quia
]giccr (inquit textus) quadam finrcaniz , qua
plurcs gnam duos exigaat teftes, nulla ramen cft
caula, qua uminste imonioguancumvislegici-
moterminetur. Qua ratio Covarr etfiinfevera
fit, & conveniat jusi Divino, d.c.19, Desser. non
tamen congruit pum textu noftco, Sienim Prin
cipi five canditortlegumpernyfum elt majorem
teltium pumerum ftacvere, quam ipfalex divina
poftular, terees Pont, hoe fexto noltro non im-
probaffer confugrudioem loci introdudtam ex
praferipeo juriscivilis,quod ob vitandam frau.

dem (ive falficagem in cetamentis feprem teffes

adhiberivule o I fin.§.lecantern G, D fideicom. at
veed hic aperté rejicit pumerum cprem; te-

ftium. Aliara interpretazionem hujus Cap. ad-

fert Guide Papadec/ gt

Quare magss placer Jul. Clariditin&ioms§.
Teftamentum q. 57, ut {cilicet in ditionibus Bc-
clefiz,idelt,Romano Pontificiquoad urramque
juifdi€tionem, tam temporalem quam fpiritua-
lem, fubje@is, & quesd urrumque forum,tam
Ecclefiaflicum quam (zculare,Jocumbabeatde:
cifie textus noltri,non vecd in terris Imperiifive
alrerius Principis, inquibus jus civiledefeprem
teftium numero obfervandum elt. Guam diftin-
&ionem teftaturidem Clarus communi opipio-
ne, & confuctudine, receptamelle, prom: latides
apnd enm widereeff. Idquehac ratione confirma-
rur,quad diftiacta ficyurifdi&io 8. Ponrificis 4
jurifdi®tione Imperatoris, itagqudd illeia fpiri-
tnalibus & animam concernentibus, hicverdin
temporalibus jurifdiétionem exerceat,nequeal-
teralteriusimperiom turbet. Exceptis tamen di-
tionibus Romana Eccléiz temporalibus,in qui-
bus$§. Pont. cum & {upremiPriacipis perfonam
gerat, recte écin cemporalibus jurifdictione fvd
uticar:,, zext. slegans in e. Vensrabilem 11 ,in pr. inf.
Qi falii fiug legis. ¢r ime Nowit. 13,8 1,fup.De judic.
sundlo can. Do (ot 10500 pr.cum ¢.og diff, 96, &
Nowel i’f;ﬁ 6, Gwomods aportet Epifcopos , in prafat.
Uade chm teftamenti fattio origine jurifdiétios

ais fcularis fir,utpotecx lege x11. Tabb. profe-
Chay L. Verbis legis 20, D.De wirb fign. maxime ad
prefunam canfam teftamentum fiar, {uam‘dc tee
ftamente ad piam caufam cap.feg ex profelloagi=
us) reété colligitnr, in ditiontbusImperii jus
Civile , in terns yerd Ecclefiz jus Canonicum
{crvandum efle. Accedit, quodubijus Caponi-
cum & civili difcrepar in rebus temporalibus,
quodlibee jus ad faum forum pecrinere & obler=
vari debear, per texe in . 2, im princ, g ibi Gl De
arbier dib. 65 Ut hipcredéinferarur, gua de nu=
mezo [eprem reftium adhibendoin teftamentis 4
jure civili prodita funt, oblervandacfle in dicio-
nibus Imperii; qu& yero heccap noftro ffaruun-
tur , pertinere folummadd ad dirjoncs Rom.
Pont. idque indicar & infcriptiocjufdem ad Be
pifcopum Hofticalem , cujus Epifcopatus & in
temporalibus (ubjettuseft Pontifici.

- Nequeobftat ratio sext meff. qui adhibirio 8
feptem teftium dicitur pugnarc cum legedivina,
quodque proinde huic legi divinz magis ftari
conveniatquam civili, ¢ fnfup De preferige.quia
Refpond. idex caufa fieri, non quidem peccando
contra legem Divinam, fed cam declarando, ut
fcilicetlex divina locum non habeatin teftamen=
tis, propret falfi [ufpicionem, quod foler circate~
{tamenta committi @/ fin. C De fideicom. Nam &
videmus preceprum Decalogi, Nen eecidlrs; quod
& jurispacuralis,& Divini cft; hancinterpreta=-
tionem accipere ex jure Civili,ur locumnen ha-
bear,ubi quis defe ng‘cndi fui causd alterumeocci-
dit, vel imiles hoftem, aut judex nocentenmiin-
rerimat. Sic & hzclexdivina, Inore duorum el
trisvm tefiinm , 8c.reé@ic diftinguitura jure civi=
li, utnon procedatin teftamento; cx fententia
Inpoc. finc. Guein Ecclefiarim 7,num. 4 ,[up. De coni~
fit epiadfcotigaturcommuniter Dd. tam Canos-
num quam Legum [ncerpp. tefte Imola hic mu.xg.
wliramed. Vel dicipoffer, hanc legem divinam
permortem Chrifti fublatamefle , ue & reliqua
vereris Teltamenti pracepea;tefte D. Thoma, 1.
1,94 103, art. 3, ad z; Quod vel excoconftar,
quia § Ponc f, ¢.nofl. tantummod® confirman-
da decifionis fuz causi legem hancdivinam, vis
del veteris Teftameno , adduxit: pec ineafola
perttirit,{ed prarerca addidicpresbyceri przfen-
tiam. alioquifi eamdém legem tamquam divi-
nam adhuc vigereexiltimafer, urique presbytes
1 p:a:fc,nri'im oon rtqﬁiﬁnﬂﬂ.

Nequeimpedit,quod obiicithic Ant.Butrius, 5

. B b B videl..
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videl. peccarmm el » defun@iveluntatem non
erequi,eciam 1n forocivili, can. Vitima volinsas
g3l 50 D¢ [aerof Ecclef, Atverd intecris
Emperit, fi ad teftamenticonfetionem adhibeag-
tiur duoceltes,und cum Parocho;conftarer dore-
Baroris voluntsce > 0on minls quam fi ;o ditiode
Beclefiz Rom, :t&amcnmmfﬁ&umfuifI':c.‘V:-
Tum non vider Burrins voluntarem celtaroris s
guz jure deftienza Cﬁ.ﬁﬂqﬂppc]fﬁrf?ﬂﬁd volun-
Latem, ¢ Qe contra iz 64, Py R.L ing.quiate-
ffamentum voluntatisnoftra jufta fenrentia eft,
id eltlegitima Prout fup ad Ruby. explicaruingss,
Deinde jus civile ideo non vule teltamentom mi-
ous (olempe exccntiommandari | quod prafi.
marfubelefalficatemin tefbamenco, d /f5%.C. Be
Kieicom. Non igitur peccatam off, lpropeer falf

H. CANISI COMMENT. AD LIB.
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(ifpicionem tefamento minus

folemni non pi-
reaturexauctorirare juris, 2, (ft8 poffidet i1, D, De
acquir. vel amir pofl. |llad verd Ji!‘gul.tr;!t:ln‘tr-
tum eftio herede, ue, fiisexers reftamenrum 3
defuncts, nullis etiam reftibus pralentibus H.
deicommiffo univerfali vel etiam parciculdr
gravatusfic, nikilominas valearhze ulvima yo-
luntas; arque bac{pecie tencarur beresad refli-
turionem hereditatis five fideicom mifli' parrici.
laris; ar;n,ﬁhcz:nrEdelwmmiﬂbfcgrautum
cffe,copi paffic ad fubsondum jaTamencum, juxs
tatexs.ind | fin.go§ fin 1afi. De fideicom, hered. Ven
rieor hoe Rt excra reltamentum, cliomnnlla fufpi-
cionis falfx caufa fubeft |, fod pes tota ab heredis
fide pender,

——--0-—_‘—-.--—'-—
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In C‘ap. Relatom 11,

SUMMARTEA.

r. 4. In teflansento ad pinscanfas drio teffes fiufficiunt.

2. Teflamentim ad pism LAt am guande condiuns di.
Ealniy.

3. Murs civitaris an'te seferendiiney pias canfasy

- Decifforext. hujss an cbtineas 7% Aitionidscs Impe-
rirt

Extushujus Cap. ineo diftar 3 fuperiori,
Tqubd fic de refbamenroad piascaufas apa-
curyin (o periori verd ad profanas cau-l."as.%d-
que apertéinde colligicur, qudd in reftamenre
ad pias caufasfufh ciant duo telfes, pex hime rong.
in altero verd precer duos tefbescram Parochi
prafentiarequiratur 5 uriconfbarex & Ciem affes
Jup-eod. ltaque fenrentia hufus Cap.cft,qudd gl.
tima velugras pietaris causificta coramduobus
ant eribus reffibus vafear, non obftante juris ci-
vilis difpofitione de ibptcm.v:bquinquc tellibus
adhibendis
Dicitur aarem ceflamegtum ad piam canfam
cobditum;inguoaliquid roliGum et profalure
anima lu=, putapauperibus, hofpi:;hbus,.caprb
vis, aliifque miferabilibus perfonis, irem Be-
elefiis, Monalteriis, giny fimilibus, L Nulli 28, in
Pro oL, Siguiz ad declmandam 49:6u pr. C. DeEpife.
& Cler g g Bt har quides, nverbic, g ipforam qHo-
gue anime, Novel. 115, Vi cximide appelliss cognofe,
&.1,/up. De confhict, latd Tira G 8 1radk, de provil, pia

€ana in prafat. + Ee quamvis Bald ad Aurh Similj 3]
ter C. 4L Falrid, reforar inrer piascanfas, quid
proreflauratione MBrorum eivicarisrelidum gy,
mibiramen probabile pos ndctu;,céquédmuri

Martiano in ! Sanumy, 3
&a Jaltinisno m ¢ sanits '8 Derer. divif Sed 1d
accidir, qudd fandkioge fegam Pe®paincos farp.
tafic , qQuiinmuros civica tis deliquernne, . 4, 5.
Sanfs. 4 :

Etlicethoctexen 5 Pent ecamdem rationem 4
adferac, quod feilin ore duorum, velerinmre-
fiium (e ompe verhams; ac proindereftamen=
tom' in piam caufam conditum coram ducbusaunr
tribas reftibns (uftineri debear » tamen animad-
verténdum ¢}, aliud hic praeieres 4 §.Pont, fpc-
€hari, videl. piam caufam » qu obluifayorem
duorum ap; trium ceftium teftimonio conrenta
eﬁ,uriiiqucr exverbisipfius texius, duminqufb
itan aligha canls talis e Nam fi eany ratiopem
promjﬁ.uéﬁv:mommtaul'aftqucrrmur, fraftrd
o proxime., Cemeflisro, adjectus fuiffer Paro-
chus, ficur & ibid. 2 medeclararam faic,

Cacerum iHudcontroverfim ek, Andecifio ¢
Bujus texeus nofy; etiamebtinear in ditionibus
Mpesi?Paca, f quis in piam caufam coramduo~
bus dumeayat teitibus exrrg ditiones: R emani
Poax teftatus fir,ancaders ratione valear hocre-
flamentom; Nam; quoad fubjectos temporalirer
Rom: Ecclefiw,cxiraompem controverfiam cfty
quin
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quinad hos pestineathujus chpitisdecifio,quems
admodum indicat & inferiptio cjuldem c. noft,
ad tudices ad Velleiren quifubfont § Pontifici,telte
Bucrio bicnui, 1, Eeemm funt qoi exi fmancper-
trnere etiam ad ditoaes Imperu. Jul Clar. i §.
Teflamentam qu.6. Panorm & Covatr, picghn Ti-
raq.d. tral priv. I, Ubi & haoc fcnreniiam com-
muniter recepeam cellaiur: qua & isargumen-
tisconfirmatar. Piim&,ex L1.C Defacrof Ecelef.qui
unicuique permittitus libera teftand: faculias,
& infticuendi confilium, At verd per hancliber-
tatem cenfeturremifla folemnitas reftamentaria;
quoargumentoalus eft Barc. add L1 oum 73 com
feq.Alrerum ¢, qudd juris Cancmiei fic difpose-
re de piacanfa;non verdjuris cvilis, perrexr n.
Crinc.Ecelefie S Mariz 10:[up. De conflitns: Tertiom
eit, quod tcltameomum coram dm:-bus:c!"ﬂhus
conditum aparrenter liberos valeat, { Haccon
Jultifimax1.§ eximperfedloC Deseffam, cigdmulid
magis telfameatum in piam canfam copfedum

proprer falutem anima, /. Sancimms 21.C. Defacrof
Erdef,vt:rﬁm his non ebftanuibus verins ﬁiqig_tqr, .

reftamentum ad pias canfas coaditum coram-

duobus teftibus quoad Imperii ditionesnon{ub

fiftcere, pertext.inl Genmeral 3 in Verbis, quodtamen
alia omni juris ratione munitum,C d t.¢in il Siquands
3¢ inpr.C.Desnof teftam. Atquehanclcotentiam
communi Dd,calculocomprobatam eflc reftacur
Tafon add.l 1. i 22, cjulqueratiofacile colligi-
turex iis,qua fup.ad ¢ proximum diximus. Ne-
queenim 5. Pont. cenfetur ditiopibus Imperii le

‘gem voluifle praferibere circa teftamenta ordi-
nanda;c.Per venerabilemy . inf Euifilii fint legit.dre.

“Nowit 13 fup.De jua.

Quod verd ad argumenta contraria attinet,
facilistefponfio cfi:nam quoad primumde liber-
tateteftandi, nonoexeoneracreftatoremafolem-
pitatibusjuris,(ed tantum indulger,ut, cus velit,
kereditacem fnam poffitrelinguere, fed folemni-
sersidenim apeere conftar axd [ Si guandos 5 inpr.
Siquando,inquictextus,talisconceflio Imperia-
Lisprece(lerit, per quam libera reftamenti fadtie
conceditur, niEil aliud videri Principem conce-
dere,nifi ut habeac legirimam, & confuetam te.
ftandifactionem. Tum & ratiod.d ¢, C. Dt facrof,
Ecclef fatis evincit,dumait, aihil magis homini-
bus deberi, quam uefupremz voluntats liber ic
ftylus. Quz certdrariogeneraliseft adomnia
teftamenta,tam in profapam, quam inpiam cau-
fam condita. Io teftamentoantem profanolicer

liberejus fic ftylus, nemo tamen jufte affirmaye-
rityfolemnitates in eoadhibendas non clle,
Adfecundum argumcmumrcfpond::ur,qub&
textus ind.c. Ecelefin §,Marie 16 loguatur dercbus
Ecclefizacquifius,quarum d..-1'1;<s$ilrin nonad fz-
culares, fedad prafefios Ecclefiz fpedrar: acres
innon{olemni & riré confedto tcﬂ:am:ntlo reli-
&a Ecclefiz non funt, & nequidem ¢ debentur,
utpote cium teftamentum pullam fix, LSt fpe-
ciali12.C. Diceflam junilis legibus anted pro hac fens
tentia allavis. : i
Testium quogue argumecotum orhil officit;
pam tametfiinter hiberos te Ramentum mints (o=
lemne admittatur ; non tamen id pertrahcndum
cltad piam canfam , clum inlibexis alia ratio (ub-
fir, cdquodiplisnaturaliquadam ratione & =-

_quitate hereditas parencum debearur, | fin mpr.

D.De bonis damnas | Sevipto .§ un.D Vadehberi; ac
proinde lex 1o cjuimodi teltamento F-I!ﬁf“fm
pontam facilé prafumir, Nififorie perlona cx-
tranea admiziacferipam cocafu eadem perfona
tamquam falsésdicriptareficitur,d [ 21.§. exim=
perfecto C.Detefiam.Etquod dicitus, pretati magis
favendum efle , quamliberis, id nonobtinetin
fuccesfione hereditaria, fiousi conflas ex celebritexsse
in can fin.xwii guaff 4@

Nequestiquid momenti habet , quod inquit
Bartol 11 Repetit.d. 11,0, Dejacys[ Eccle[n 81 quod
reltétain pram caufam (pirnualia ::ip_icianhtld‘-
lieet remisfiopem peccatorum 3 ergd faleem hac
ex parte decifio hujus cap.noftri pravalere de-
bet difpofitionijuriscivilis, asgum.cfin Defepilt.
Etenim hzcratiore@é concluderet , nif juris
civilisprz{umptio obfifterer:nam cum jus civile
Edfam prafumarin seftamentomninus folemni, £
[ verf lex erenimn C. Defideicom nonadmittitio fo-
ro fueejufmoditeftancatum, /3 o d [ Sinnsesr1z
€. Deteffam. B contra ver&jus Canonicum, guod
mitiorcm partem fequifolet, cum banc juris ci-
vilis pre(umptionem nop fcquatur , redtc ¢jus
difpefitio 1o ditionibus Ecclefix Romanz ob-
fervarar & retiperur. Non segaverim tamens
hane quaftionem ambiguam eflc, & contrariam
featentiam non minus defendipoflc , propterta-
tiopem,quam jamex Barrelo adduzimps, qudd
ferlicer ca,qua anima falutem concernunt, per-
tincant ad faeros Canones;quamvisalieraopinio
firmioribus rationibus hitacar. Videantur fufilis
tradita & Covayr. bic & Tiraq Deprivil piscan/é.

Dd; In Cap.
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In Cap. Relatum 12,

SUMMARIA.

1. Benorumappellatione qua bic veniant.
1. AHCr jura ¢ralfionesi
3. . QusdnomineExclefi.

——

(J-:Cap.uplicatAIcﬁnﬂcrHT. 8. Pont.
H:i]lud Ceoncilii Latcrancnfis ine. Caminof- '

-ficies 7 fup.eod, quofancicum elt, ueClerict

bona, que ab Ecclefis ha.bmt.' penes camdem
1 Ecclefiam lchnquanticxp_hcn.t.tuq!uam,T ur _bo-
porum appellatione contineri velic generalicer
ompoia bona, qua'raticncEcrlcﬁe_Cl:rlcus ac-
guifivir, eagueecidem Eccicﬁzref_ht_uenda eile,
nonalicnando,autdeiis teltando,nifi io quantum
fere confuctudo,ur pauperibus & religiofis locis,
aug illis,gniviveacipfi I'cw:':_rluar, ﬁvecanfan-
guinei int, ivealii. juxcalervicirmeritum, clar-

In Cap,
S U MM ARIA,

Voluntasexirema an in Efggbof:‘:ionem alterises coms
mittipeffies e ratsones u‘#d')ia‘.fwtfr.
2. Rationes decsdendi, év ¢ h warii sntelleGou. :
3. Commifsa wolnutate alteriye diffofiions 5 viders
enmi inflitrssem hevedsm.
4. Nomen beredss an exprimiin téflamento debeas.

i Oc referiptumlnnogentii I;I. cclebre eft
H:pud[mcrpt:rcs utriufque juris , ﬁ:d_oh
brevitatem fuam valdé oblcuruom & im-
plicaram-Verba ejus heec func: Quiextreman vo-
lantagemiin altevids nﬁ_,-}nﬁ‘.!iﬂnsm comimsisis sm0n widetr
“deceders inteflacees. Mirumigivur dec_I:ur in hﬂlc re-
feripeo, quomodo isdicamg ncn‘dxfcadercm:c—
ftatas,quinollum hcrcd:m[cr_mhr.vcll nupcupa-
vit:aralreramhorumpeceTarid requiritnrin ce-
{tameato, perrext ind Tubernses 19 .C De taflars g in
{ Heredps palam 21 inpr. D eod, unsdc:rf heredis in-
fticutio bafis five fundamentum eft |pl1uslr=fh:-
menti, /fin D.Dejurecodicsl §.3 Inft. De fdeiconiin.
bered ¢ § ante heredic 35 . Inft. Dalegat. Scrunda,r_c-
ftamentumeft voluntatis nbfl'_ra: jafta fenteantia,
J.l.D.@iif:rﬂaJﬂ fac peff. non igitur pendere Eo:rﬂ‘
¢y dilpofivienealrerius. Tertid, sapratoria vo-

| S— iy, S—

Cum tibi 13,

glanrur. Ee fic nota bonorum nomine hie copti-
Defitam mobtlm,quam tmmobilia.

Scdutriim jura & a@tiones! Quod cerre verids,
eft,cx! Bomprum 49 D.Dewwerk figmif Nam curdi-
verfum ciffefin juribus s aétionibus, nuollarats
fuader. Quam visalioguijura & adtiones terriam
fpeciem conftitnanebonoram a borie immobili-
bus, & mobilibus,urind 4 divs Pist 7-§.2.D,Dem
judic. & inl g)ram Tubironss 7. §.uir. D, Depeculip,
Sedhocex afu loquentis 2timandum eft, uctras
dithie Covarr.

Eeclefiz verd nomine , cuibons relinquends
foncifi'Glericus defun@aos fueric Canoaicus,ves
nit Capitalum fiveCollegium ejufdem Ecelefia:
finalins, feparatam adminiftrationem bonorum
fusrum gerens;utfunt Parochus, Prapefious, &
ahitimi[es,inrc]hgiturcjus{'ucccﬂ"a:.;erbmsmxf
tum noflram.,

luptasdicicur illa , qua conferrur in fecretum
alienz \r[)]'.;nutis,!'dcoqur:éjur: improbacs elt,
L 1lainfitutio 3 s.inpr ¢ I Capratorias 70. cumlig,
D.De bered inflic. Quz riavidenrur vehementile
fime pugnare cum decifione téxcus noitsi,
Quocirca Gloila ki, ur bagc pugnam dirimat, 4
intelligit huoc textnm procedere ex benignitare
Canonica, quali aliter ajare civili fic reccprum.
Verim , cumodiofum fithoe diferimen iaterue
trumque, ubrinter e conciliaripofiunt, ¢ Chin
expediat 2 9. De eled@ i, 6 ¢ | sinica C. De inoff datib,
hze GlofTz interpreratio hinimeé admircends
elt. Alium hojus refcripti fenfum refere Tonoe.
kic, quid feilicet verbistextus moltr: dicatur de-
fan&us in pias caufas refbarus ; 1a quéd is,cnjus
difpofitioni voluntas ultima comm ifa elt,cenea-
tur crogarchooa defun&iin pauperes, & in pias
caufas: quam intrrprcrationem communitere-
cepram teftatur Panorm, bic num. 4. & Jmolanw.
4.circamed. quam & probat Covarr, bicawm. 1.0
Jime.quam & probat Covarr bic num v6.in fin. Scd
cum bac fententia merd cenjecturd piratur,
(quippe intexco noftro nullapiz caufe fic men-
tio)non f3tis perfpicio, qui rationedefendi pol-
fit.Aliosincellcctus adfere Ant. Butrius brr, guos

longum eflet referees faltem hune reculiffe {l{rﬁ-
Craf,
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ciat, quem ex Petro, & Abbatcaotiquo adducit
idem Buer. tum etiam Imola fbic » quod feilicer
hoe cafu valcat teftamentnm quoad excluden-
dum privileginm Epifcopi,de quo ine Clemeibin8
§.11.nf Deverb fign. ad quod videturreferendum
clic hoe cap noltrum,cum fic cjufdem Inneccent.
Tertiiad eamdem Epilzopum:hicenim Epifco-
pus obripuerara Sede Apoltolica, quod Cleri-
corum bona ab inteftaro decedenrium adiplins
difpofitiongm pertinerent, e igitar hatprivi-
legiumexcludatur.dicisarhic defun@us reftacus
difceMifie quoad illum cfeftum , cumtamen re

veraintelRarusdifcefferic Arque hancinrerpre-
tationemampleéticnr, & fase perfequitur Eranc.
Sarmiencus Seled Interprerar lib.a c.6 nwm.y7.8ed
nechac interpreratio conftare porelt 5 proprer
arpumentainitioame adduda.

Iraque pra omnibus placer ententia Holtien-
fi¢,quam cefere , neque improbae idem Sarmient.
d.Joco mym 36, quod{zilicer exhis verbis rextus
noftr , Cq@m;ra'ug&_ﬂarmiwqﬁ ifbafitionem,
Tinsiy videaror hic Ticins he cs inflirat
eniminterelt,reftator dixeric, Tiris be aian
Extvemam voluntater meam,hoceft bona, que ex-
treme volunrati fubficiunrur , committo difpofitioni
Titstnam quod fincbonain difpofitionc alcerius
hocelt, deratione dominii, Now Vilicear matrige
ALI&117 £ 1.5 1.0V difponere.  Siigitur bonorum
fuoram teltator vulrcfe dominum Titium,ergd
& heredem , [ Hisverbis 4 8.inpr. D De bered.infliz.
quiahecres dominusdicitur & elt.§ fin Infi Debe-
red qualit d differ We vecd illa verba, exeremam vos
luntatem meam, preipfisbonisaccipiantur, tam-

quam contcntam proipfo eontinente,fuadet fa=,
vorultima volunratis, io qua pleniorfolet adhi-
beriinterpreratio ! In teffamento12. D.DeR 1 ere.
Ciim dile@ees 1 6.in fin.fup Dedonat, rumguogucin
ambiguisid potihs accipiendumeft , quomagis
res valear,quam perear,l. Quories 12 D.De reb dub.
Nequercfere , quibus verbis inftitutio keredis
exprimarur, dommodd de voluntate teftatoris
conftet, | @uoniam indignum 15, ¢rl Ineefiameniié
26.C Derefiam. d.1. Hic verbisin pr. ¢pl.Clum pater L
27 §.donationts 1 6. D. De legas-z. :
Unde, quod primoioco coarrs RUnE texram **
noftrum obje@um clt de heredis nomine eIpits
mendo in teltamento,nibil mover ; clrm fufficiac
quibufcumque verbis heredem inftitui ,;'m_ndmp
jurib1md oe quidem necelle ¢ft, heredemverbis
exprimi; dummedd certoaliquo figno demon=
ftretur, [Qusties9.§.8.¢1 Affsoto77.D. Debere-
dib inflis. Ut hinc verum reftamentum fic, ﬁ:cﬂ'aw
tor adhibirtis olempitaribosita propuntiaverit:
Egoinflituoesm heredem quern [cripfiin quadam [ceduls
mans med cripea, welfubferipti, queeft penes Terisms

, dummodd de ea (cedula nnlla controverfia fit,

o X

an & tefbarore feripta, ve! (ubferipra G, [Siita
[exipjern 38.D Decondiz ¢ demonfl Covarr.bic iim. 7
$ecundum argumcncum defumprum ex defini~
tionc reftamentifacilé diluitor, cum hic reltaror
voluntatem fuam fatisexprefferit , inftituendo
heredem, fieur anteaexplicavimms Qbo verd ad ter-
tium argumentum, sullahicyoluntas capratoria
dici poteft, cim heresabipfo teftacoreinfticucus
fit,non verd permiflus voluorari alterius.

—— —— —— |

InCap. Raynutius16.juncto Cap; Raynaldus 18,

SuMMARIA.

3. Semtentiafiue ummac Rayautius.
2. Ratiodubitandi quoad valorem teffaments.
3. §. Legitimajure Canonice an ritulo inflitutionis re-
linquenda?
4. Verbwn Relinguo guando titulum mportet in=
fitsireons.
6. Legittme portionis partemninfiisutions titulo relin =
qui fufficrt.
7. Legitima sppleticnem parens seflamento fuo probi-
bere nequit,
8. Legitima onusimponi non poseff.,
9o Nifi filiws in gravamen confenferit,

10, Filiuspadtione cumparentiinita an poft ejus mor=
sam peters ant retinere legitimam poffict

11. Et quid (i juramentium filii accefferi?

12, Fjﬂ}-r an confentive inpropriam exheredationem pof-

e

13. Nompoteff quis [fbi aliquid adfcribere in teflamento
alterins.

14. Legitimaquajure liberizdebitafit, :

1§, Filins fideicommillo gravacus an dedweere poffit le~
giimam ¢r gusrtam Treballiantcans?

16. Diflintlic guoad hoc inter fidescommi(fum purdveli-
Eumwel{ub condilione anredat

17. Subflrtutio quid:

18, Aliaeft direila,alinobliqua; & gus dirocls.

EROLL
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1o Ot obligua five fideicommifariz.

20, Direila guotisles. ¢

ar. Valgaris qus dicatur, g cuy introduits,

r1. Aliaefl exprefla, aliatacies,

23. L unumcalum concepra, fi nolusrit offe beves, sx-

. tenditur adalievym finonpotueris.

24. Tacite guando fievi dicatuyp,

1. Effelu fubflizutionis Unlparis,

16 Quigusbus itafibfisnipolline,

27, Exfbirar aditd beredirase. %

38, Subflintiopapillaris enr introdusSia,

2 8. Forma bujos (wbftitutionis,

30. Reguifita ad inmdom.

3I. Sa&!.‘:'rm‘ieexem;,.hmrﬂw guafipupillarss,

32 snbfﬁmn"a sbliguafive fidescommiffaria,

13- Quibss & qualiter iza | (ubftinnipoflis.

34. Refiisutiobereditasis ex bac Jisbftizusione quomsode
f acienda,

35 Hereditas fideicommiflaria an tranfiat ad heredis
gravan vel fideicommiffarii hevadest

36. Erudlt mediotempore ab berede gravate percepti an
reflituendss

37. Pater ¢ filis Fmulinflituti, vel fuebflituzi, ad be.
reditarers fimul,non ordine fu ceelfiopss, vocan-
1ur,

38. Limitationes bﬂf:«r{gﬂf&.

39. Condatio fi fine liberis deceferit , an ex[pirer,fi
weresgravarareliguerit flium naturalem tan
1esm.

49, An caden conditio expiree, [igravatses fiar Cleri-
cees vel Mowachs,

41. Subflautio reciproca quande fieri dicaray,

42 Subfliutio compendioa que efifgue ofeFus,

43 Verbisdireis sobliquis, aset communiisu fadta quid
opereELKr,

Oc€ap.prolixis Commentariis pafliml-
Hluﬂ:rant Incerpreces , pracipué Guiliel-

musBenedidtus, cujus in hane Decrera:
lemexrac inregrum volumen, Ego rantumeare-
citabo, & perltringam, quz hujus Capitis pro-
[ priafunc, refecapis 1is, quz alicoavidebunear. ¢
Iraque fenrentia ifljus hzceft, quddex heredi-
tate parris, macris, &avia:la:g:'tima portialiberis
jurenarnrz debeatur;qua & nullooncre pravar;
poteft: & quad filius togarusde refticuenda be-
reditate alceri, fi fineliberisdecelerit, detrahat
& fuam legitimam, & quartam Trebellianicam;
10 quam ramen quartam fru@us poit litem con-
teflatam perceptireferendi, & computandifunc,
Factifpeciem confultd omittimuys ad evitandam
prolizitatem.

H, CANISI COMMENT. AD LIB. I1I. DECRETAL.

Hicprimim conera rexram
tur, qua rarioneceftamentum
in quo filia cjus Alcerocha heres

nofltrom objig-
Ruynur:’iquat,
1ofticura nog e
peritur, feddumraxardiconcyy ipfi & paree reli-

&ta,ulera dotem, domus & horrus. Atverdecers
juriseft,liberos & parentibus infticacionis titalo
honorari oportere, Nov t1§. Preiim oe appellas. vog
nofe.c 3.inpr.Ivemlicer cademAlterochap iifden
bonisinftiruta fuiffer,non tamenidcired heredis,
fed legatariz vice fuogererur : fiquidem foror
ipfius tAmquam wniver{ilis heres videcas ipli
adjunéta, Per sext il Guotizs 13.€, Do beredih, m-
S,

Quare fant, quicxiltimant de jure Canenito | |
nihilincerefle, inftitarionifhe,an alio quocum-
Huc:iwlu legitima filiis rc!inquarur. I'ta Ho-

ten. hic,cui ali communiser Jubfribune rofie Alex,
adlintercaters 30, D De lib, & poffh. fiene cum refirt
Covarrbie §.Lampr.  Verim hoc eft abfgque w-
geoticanfadiferimen inducereinter jus Ganonie
cum & civile , conrrg textnm i r.Cnmexprdfm:y.
Daeledt.lib.6. ¢k jn ! um. C.-Denoff dotis,  1mé pete
magniquandoquentere(t, hiberis ip ftitucionis
poulis,quimlegari, velfideicommiffi iculole-
gitimam portionem relinqui,proprer jusacerel
cendi, quodeftinger coheredes, non verdinter
heredem & legacarium, L un.g Hisira definitis 10,
C Decaducistollus.

Igirur.omifsiInngiorid.—'t’puraricnc, quamde
b:crchaber]a:n.ab Imolabic num 40 e qr.dis
cendum eft, Alterocham filiam in dome & hor:
to,ultradotem, heredem mfiicutam fuiffe ;ides
nimex textu goftro (zis cruitur, inp quo verbum
Rx.’im?umf(quod aIJ’nquigm:mIc eft, pertinens
tamadindtitutionem, quam ad legatum, five fis
dcicummifI"nm,Amé.Naw};?Erzﬁ,@! ot meds 30,
i prover[ién bee guidem C Dy meff reflam ) deinfis
tutioncaccipiendumeft, Nam cum conftecex
textunoftroz. 4. dnpy. Raynucium pacrem refta-
mentum ccudfduﬁ':,un’quc fillam (nam heredem
inftirvic;acpreinde verbum, Relinguens, propeer
fubjedtam mareriam aecelland de inftitucionis
timlo:‘nrcllfgi debet etiampn urraque filia Alte-
rocha & Adje@a , cim pater inutraqae verbo
Rsfmgmm,ﬁ?c_Rr{igsfrurus fir. Adde,quddin du-
biocainrerpretatioadhibends clt, nractus poci-
usvalear, quam pereat , I.ng.r.-'n 10.D.DeR.1
Alioguienim telfameatum, 1n quofilius, vel -
lia praeecrica eft,iplo jure non fubfiftcrec, 4 L.50.
D.Delib. ¢rpofth. (alrem guoad infticurionem in
teltamento fadtam, Awsh. Ex canfa C.D¢ f:&prm:f-

]
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g welexhered, ¥ Bt hanc pofteriorem [ententiam,
udd feilicet de jure Canonico eciam filiug, five
ha ficinticutionis ticulo honoranda, eleganter
& cx communi Dd.opinioncprobac Jafon a4 Ru-
‘br.tiz D Solutomatvim.nrem. 31, ¢rfeq ¢ Covarr.pic
§.1.mpr. Adid verd gquod fecundolocnallatum
eltex ! Quoties C De hured jnflit tefpondetnr ,,Altc_-
rocham 1n cercis rebus infticutam legatariz qui-
dem vicefungi,vertm ad hunceffe@um,urdcres
diroribus heredirariis conyeniri non poflit , in-
fteraliorum legatariorum, I fin.C.De hered atiso-
mb, (ed quoad alios effedtusheredis locoelt, wri
dariies expjicam Bart. ¢ Bald edl. Exfadoys. D.De
Bered infhie . off textus ind . Nov. 115§, Hec awtem dif -
pofiimies ver[. Caterierm.

Cxtcrum quod didtum eft,lcgitimam portio-
neminftitutionis ciculo liberis relinqueadam ef(-
{e,non ¢ pertiner, quali tota iveinpegra liberis
in celtamento relinqui debearsfed fufficic partem
relinqui, ur deinde ad (upplementumciusaga-
tur 5 d.L30.inpr ¢l Stimus 56.0n pr.C. Beineffze-
fiam. \dque jure Cod.& Nov.a Jutkinianeiatro-
du@®um fuit in favorem teltamenri, jam dd jurib.
clim alioqui anre cum , ubilegitima integra non
erac reliéka, teftamentum totum per querclam
inofficioli cxpugnabacur , [LCumqueritur 6.2 1,
Parentibus 8 inprinc.C Deinsfi refiam.

Acque hzc de legitima integré relinquenda,
vel fupplendaadcd obrinent, quddparcns h:nf:
fupplerionem teftamento fuo prohibere nonpol-
fic,d. Nov.115.c.5.inpr.Neque enim legitima libe-
ris beneficio parentum, fed expraferiprolegum
jure quodammodo nature debetur, Auth Novif-
[ima.C.Deineff teftam Now t.inprefat §.1.¢ hoc tex -
tunsftroc.i 6. Ver[ ciém antem, jundd | Siarrogator 12,
g § 1.D.Deadope. - Quo criam accidir, utlegitima

ufufructy, condiricne, alibveonere 4 parennibus
gravarinonpoflic: &, fionusadjectum fueric,il-
lud ramgquam (uperfluum aut perperam appofi-
tum rejicicar,pertext in L Quoniaminpriorib.33.C.
Deinoff teftam, Ut hinc,fi pater, infticoto herede
filie i'uu,rciinquat uxori; velalreri ufumfrotum
ompium bonerum (uorum , nihilominus poffic
filius decraberelepitimam fuamunaciulufru@u
fuo,d duth. Novifima,drd l.32 1dem fic,ubipater
vel macer filium beredeminfticuic,hic legead-
jeka,me.fi fime liberis decefferiv, veflitua frars, vel alte.
vibona dparenterelidla; nam & hzc conditio quo-
ad legitimam removetur ajure, ira ucfilinsdeea
ecltari, legare, velaliasproarbitriofuoecamin
slium tramsferre vel tranfmiccere polfic, Carera

a~

verd bona,dempta legitimd, fideicommiffe con-
tinebuntar, & refticutioni fubjacebunt, fi condi-
tio erciterit, pertent noff c.16 §.findnind 18 § 1.
eod inl Filium quemz ¢ C.Fam ercife. 1dqueadeo,
criamfi filius hmplicicer, nulliprmc[lta:mncfa-
&4,hereditatem parentisadeatfive fc|m‘ml1.fc==t;
pihilo enim minis maner ipfi falva legitima, 17
Nifi fpeciali pacto, livetranfa&tione poft mor-
tem parentis (ubjecerir fe gravaminiintegra he-
reditatisalteri reftituenda , perrex:‘inf..s:‘gqu_a
35.6.2.C.Deinaff tzflam & facit optimuts text inl Filio
17. D.Deinjuflorsp irritofacto teftam, Quolocore-
ftamensum patrisob pratericionem filii, alioqui
puilum , approbationecjufdem filii fuftincrur;
multo igitur magisgravamen, quod legitimam
nontollir , fed tantumafhicir, exconfenfa flii
admittendum exit , arg ¢.Cwi licer 3. De R. 1.
lig. 6.

Dixi,poft mortem parentis ; utpote cum fra~ 10
tre, velalio, cuicxfideicommiffo hereditas de-
begur ; nam cum patente vivo inita pactio five
tranfa&ionihil officic filio, quinadhuacad inte-
Fum legitimam poft mortem parenrisagere pols
it,vel €am Rbirerinere,d [.5i quandoj5.§.1. & 3.
C.Decollazionib, Magisenim(inguit Jultin ind.§.
1.) meritis filii provocandi funt ad paterna obfe-
quia,quam pactionibusaditrippendi.T Quodra &1
men cxandiendum elt,nifictiam jusjurandum fi-
liiaceeferic 5 nam hacfpecic padtiofive rranfa-
&iocum parente inita valerer, proprer genera-
lem regulam,qui jubeturompe juramentum fer-
vari, quod nontenditin prajudicium alterius,
ncetedundat indifpendium zlutis zrernz, c.2.
Depad lib.6 . ¢re.Cism contingas 1 8.in fine [up. De jure-
jar.

Quibusnonobftarcexe. il Nonputavie8.6.6. 112
D. Da bonor. paff comtratabb. ex quocommuniter
probant Dd.hliumiconlen{u fuo poficdpatreex-
heredari;aded ut pacris teftamentum pumquam
abeedem filiopoflic impugnari, wevidereeff apud
Ant Gomez Var.refol.tomo 1.cap 11.numa 4. Igitar
filius pactione cum patre initd renuntiare poreft
etiam abfque juramento paternz hzredicatifive
legitima [uz,quod jam ant< negavimus. Sed,ut
dixi,nihil obftat;nenenimind §.§.pater cum fi-
lie pactus eft,utlecxheredem fcriberer, fed tan-
tum quafirom fuit,ucrum, fifilios fe ipfam he-
redem fcriplesicin patristeftamento , accipere
poffic pofeflionem contracrabulas? Eccerrd non
polle conftarex d §.6. co quod re@e exheres
feriprus fit, Exhcredato vero bonorum poldelio
o s T Bie sontra
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contratabulagnog COMptit, wt diciturinesd § &,
$cd.inquies, @lrem eric tacitum pactum, cxclus
densfilium ab impugnaciopereftamenti, & con=
fequenceri fuccefigne pacris. Quod profeét é di-
€l noaporeft : poy eoim per pactam excludicur
filias,fod proprercefltamencam patris;quod coa-
P filiconfeftam eff - acproinde illud ruecar
Przior, nercleindi posﬁrpcrpolf:sfion:m con-
tratabulas |, lice: perho: fubmoveatur filigs i
fuccestione patris, quiaid fitin confequenciam;
maltaenim perlzpe entuncperconlequentiam,
quaprigcipaliter veaircnonpollenr, Liinpr.gn
L7,inpr D.nuuﬁam.é-aanfmr ! Siunuss.:, D.De
Pﬂ!ﬁ‘;é‘i..ﬂbguiay. D.Deliberat leg. Covarr. ads.
#0/£.18,5.2 . 0um 3, & Ant Gomez fup.alleg.loco,
qui ejuldem featenciz func, quod (cilicer posfic
confentire propriz exheredationi s fedalid ratio-
Bemoti, quamhicnon repero, nequeprobare
poflum. Rede tamen exiftimane, hoceafi non
exigicaufam cxheredationis, fed tum demum,u-
hiﬁ[iusinvi:us:xhcrcdatur;Jocumqu: tuncefe
Novelle Jultin i§.6.3.5mpr.qud imexheredandis
biberis jufta ingraticudinis caufa requiritur, qua
hacfpecienon obtinet,ubiliber confenfi fuo ex-
eredantir,

Scdurgebis, Senatufe. Libonianum prohibe-
¥€.» nequis fibi aliquid adlcribar in teftamento
alrerius; &, fi adleripferic, non tantiim id pronon
feripro haberi, fed etiam eum incidere in poenam
$alii, L. 5i quis legatum inpr.D.De L.Corn. defalf gntis.
C. De his, qui fiéi adfer .in tefiam, Viderur igitor hec
exheredatio & filio in patris teftamento fcripra
minimé fubfiftere, Verumnon movet, quia §.C,
Libonianum de iis loquirur, quitn commodam
faum, welutilegarum , velfideicommiflum fibi
adferiplcruntinalieno teftamento;non, 6 contra
feferipferint,urin exheredatione , 41.8,5.6.D¢
&on pofl contva b,

Caterum ad rexcom noftram. propius repre-
diamur:cires quem duoin controverfiam vocan-
turUtum pracisé vernm fir,quddlegitima de-
beator }Ebcrisjurcnamra;i:cm :» An Al gravati
ﬁd:irommfﬂbunivnfaii, ut, fifine liberis decef-
ferint , refticnant herediratem alteri, detsahere
posfint prarerlegitimam eiam quartam Tre-
bellianicam:

Quodadpriorem quaflionem arriper, extant
faesgravisfimi textus, quibuswvidernr probari,
legitimam Jure nararali liberis dcbc:i,f.rx;.bisg.
:.é-innRa;mHm 18.6.1, Grd.Npw.1, i prafat. §.2.

H. CANISI COMMENT. AD LIB

ITI. DECRETAL.
& confirmachze ratio, quddlegitima alimen.
torum vicefungacur, Nev.i18.de trienee & jemifl

€Ap §Wer[ monlicubrr : at alimenta liberis Juie nle
tar&debentur, L fin i-ipferm antern C D bank ik
tlisers drc. o Lun §.¢ verf ileat, C Derer tizoria af,
erpl & legicima; clim mrlmgazumaﬂ'-a-ru'.- aagg-
ramejus,tm cujuslocam lurmgamr, periext i,
Siaumi0.§.1. D Siquiscantionib. gre.  Cui confe-
quenseft, quod legitima ftaruco, vel confuerus
dimc rollivel diminuinon petlic , Liquidem jura
naturdlia funr immucabilia, §.Sed nacuralialnfiit,
Dejurenas. ¢re. Nihileminus concraria opin oes
rius defend: poteit , quod feilicer Icg:cum ex
prafcripto Iegumm:gis debeatar, quaem cxjure
naturali; idque probaturper rexr ia d. Nov. 13,01
abirriens vel femis juxta Iiberoryum npumerum
prolegitima a Juftiniano adfignarur ; jrem pe
text.nd. Now. 1.imprafat.§. 2. quo loco lex necelf-
tem impunirpaztunhusrclmqucud: liberis legis
timamsigitar legitimajoriscivilis eit,non patu-
ralis , &I"ubl"cqucn:crltgc vel ftacuto tolli po-
telt.Nam videmus & peradoprionem , qua jusis
civiliselt, filium p:iunltg::imifui in heredis
tate parris (uimatarals, quandefeilicer avo mas
terno inadoptionem datus eit, L penuls i pr.C.D1t
adopr, Samilices filins objultam caufam iogratis
tudinis privan PD[C&iii]tgl(il‘l]ﬁ in teftameante
parentis,d.Now. g § aliud guoque Quaz aliaguefi-
miliaadmirri non poffent, i legitima naruralijo-
£6, non civili deberecurliberis; nam civilis ratio
(inquit Jultin.in § fin Inf. Delegss agnar.tus)cinilia
quidem jura corsumpere poteit , naruralia verd
nenutigoe.

Non ebftanttextus in contrarium fupra alla-
ti;quiaexandicnd; fuptdejurc parura,id eit,ae
turaliratione, juvnataipl’umjns civile delepitis

,marelinquenda liberis, Jdque pater ex ] fin, 1pt
D.Debon damnat, g ex ] Scripre 7. D, Vinde liberi, ubi
herediras parentum dicitur liberis deberi paru-
rali rarionc,quaﬁ‘lrg: quadam raciti; & ramen
certum eft , id non proprié fieri jure natnrali,
clim nonm remeantur paremtes cx hereditate fus
ultra legitimam hberss fujs relinguere, / Parents=
bos 8,50 pr junila Auth. Noviffims C. De ixaff teflam.
Uede prohac fentcncia multos enctores allegat
And. Gail lib,2 66/ 12 2. mum. 0. quamvis ipfc me-
diam (eatentiam liquatur,quédl'cih:::lcgiiima
quidem minei, nonautem tolli posfit, camgque
ibider num. 11, fateatur pluribas prajudiciis Cas

merx Impegialis confirmatam cffe, Quam & ve-
s
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£am feAtio, ubi legitima fucceditloco aliménto-

rum, nam eatenuslcpitimatota, vel minorge-

ceffand liberis refervendacit , quemadmodam

hicdocet Panorm. anm 1x. qud & refpexifle vi-

decur textas ing. 3 verfnon licebit d Now. 8 detrien -

el [emiffe,in verbie, [ed modss ommibres e boujess Legiti-

mapartis , qUAM nKwc depuravimiss; ¢ afumfrniinm,

dnfiiper o propristaiem relinguat i ouiz filiorum non
pepentd {ains MATiEntinm, (8 ViVEre VAlEmNIG VICArE
pacer. Bxqubus verbisfaciléelicitns,legitimam
‘s alimencacionem liberocum introdu&am fuil-
{c, & fic vere offc juris paturalis : abiverd ali-
menta liberis aliunde fupperunt , eam ‘potilis re=
fereadameile adjos civile. Quare utramque o-
pioiencm inter fe coaciliando, dicendumelt, le-
gitimam rumdemiim jure natorali veré deberi
liberis, quando hiinopid laborant, utcos aline-
ceffefic : aliud verdefle, falivndefuftentatios
ncar babeant, vel fibi acquirers posfint, perzext.
i i quie Aliberis 5 §.7.D.Deagrafe. ¢ alen lib Un~
deconfequenselt, legitimam hoe calu, ftatuto
velconfucendine contrarid diminui , vel etiam
tolli poffe. Panorm jawsd locd & Cavarr.in 4.De-
cruial.inr pc.8 § 6.mum g,

Quo verdadalteram quaftionem, An filivsian-
ftitutos , & fideicommi(fo upiverfali gravatus,,
decrahereposhic, preter Jegitimam (eam, eriam

wartam Trebellianicam ? res cxplicarndifficilis
cft, propterrepugnantesincerfe texrusjurisci-
_wilis & Canonici. NMam dejurecivil ifatiscxprel-
fum eft, vel falam legitimam , vel folam quartam
“Trebellianicama filio deducipoffe, & rehiquum
hereditacis fideicommiffo centineri, itaquod u=
traque decraltio concucrere non posfic,persext.in
L Inbemms 6 .inprinc.in verbis, fed deipfis rebus boredi-
tariis dodvans reflituatur , C. AdS.C. Trebell. inl Filins
3 4.C Fam.ereijc. ¢ ind. Now 118 c.1.in Verbis, licebit
enim ei religuum ofluncinm, ¢ facit elegans texs ins.1.
Now.39.De reflivutionib doc Ec ratio eft,quia quid-
quid heres ex judicio defunéti confequicur , in
quariam Teebellianicam impurarar,f.inguartam
§1.D. Ad L Fafe, {ed legitimam jureinfticurionis
confcquicar filius,c. 3 fupr-Now 11g.ergd, &c.De-
indeiniquum viderur, ueplusex heredirate pra-
vacus habeac , quam honoratas fideicommiflo,
Sicoimfingamusteftatorem habere quinque li-
beros,cofque i fine liberis deceffering, grava(Te, ut be-
veditatem réflituerent Titio s cecté biliberi prits de-
tl:ahcntlefil:imlm fuam , quz et femis, id cft,
pars dimidia hereditaris , & ex refiduofemifle
deducent adhuc quartam partem, _fcilicet Tre=
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bellisnicamy vel fi conftituamus 5ttﬂahrnrc fli-
wmunicum reliGtum, & fideicomanflograva-
tom efle, hicpriis dedncet ericntem,td cit, qua-
cuor uacias pro [ua legicima, deinde exrefiduis
ofto unciis duasadhug uncias ratione Trcbels
liapicas;ita qubd {emilfem hesedicatis habicurae
fic filis , pracer fru@us ufguead licem contefta-
tam perceptos,quinon imputanturin Trebellia=
nicam,juxtarexe.nof €.16.5 2 g ind 1.6.§ fim.quod
cerréaliepum viderur 2 mente teltacoris s c.1.4.1.
Nev.1. :
Contri verd gr‘avisﬁmé urgetr textus k:‘:c_._lﬂ.
in pr. ¢ in c. Raynaldus (8. inprinc quibus permitti=
tur & legicima & Trebellianica deduci, Cujus
hzcratoclt,qudd legitima portic beneficioju-
ris, non teftatoris iudicio adfilium pereinear, ue
anté probatum eft. Ne auzem filiusdeterioris fic
condirionis,quamaliusexcraneus, quiquarram
Trcbellianicam ex hereditate fideicommiffo
g:avatadﬂrahit , tototit, D éC.Au’S,C{I‘qb:H.&
gon tit.Inft. De fidicom ber. quedimmoddiniuftum
videtur,utidem bencficium filio dencpgecurjcum
exprxfumpta teftatoris voluntare hereditasma=
is liberis defcendenribas, qu':m::uam:isdc-
catuc, J,Cim acttiffimi 30.C. Defideicommyf]. His
igitur argumentis bxe qua(tio viderur implica«
nisfima. -

Quacirca iuris utriufque Interpreres ut ali- 1€
quam conciliationem ineant, bocremperamen-
tam adferunc:quod aut filins Adcicommifio gra=
vatus eft puré, 1deft, ablgue ulla conditione,
puta,fifineliberis decefferit, vel Gmili 5 quo cafuexes
ftimaat filivm taotim legitimam{uam , velfo-
lam Trebellianicsm decrabere pofle: fin fubcon~
ditione,utramque & legitimam, & Trebelliani=
cam pofle deducere. Atque hanc diftinétionenx
tradit Bern.bicinverb legitimam ipfam, 6 communi=
ter & Dd.recepram teflatisy Yalon,in! Filiss 2 4.num.é
C.Fam.ereife ¢ Covarr, bic§.11.8%.10. Eamden ufis
frequentari, ¢ pro E'l}j!?%:’ffﬂ teneri refert Cafteen inl.
6 .pume.2.C.Ad8.C Treb Cuius hz ¢ rario redditur
inconvinalbihs,u:]oquitu:]aibu.d.!oc.nam abi
filins puré rogarus eftreftitucre herediratem, fi
isperat Trebellianicam, cedetinlegitimam, per
2t in 1. @uoniam novella 19.C Deinoff.reflam.unds
legitimam amplius pecere ns poreric. $ivero pe-
tatlegitima,imposfhibile eft,inquit, quod poftea
petat Trebellianica;quia ]:gitirn:,n'lm debeatur

inreinftitutionis, imputaturis Trcbelliapicam,
d.L.9o1.D, AdL.Faljd. Ubi verd filius gravatusefd
fidercommiffond puré.fedin cventid conditionis,

Be 2 tEnc
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tunc ftatim morcue patre retineclegitimam, de
§ua rejicituromne grtavamen, omnis dilatio, &
Omaismora, ! Suoniam iaprioribis ja.¢5 1 39 §.1:
C Deinof tsflam. Poltea aurem, evenicate condi-
tione, & fic tempore refltitutionis,detrahic Tre-
bclhanicam,ﬁcurqui]ibcra]ius cxrrancus; & fic
diverfiscemporibus duplicem portionem dedy.
citex Edctcnmmiﬁ'ﬂunircrﬁ]i, ficaraccidithoc
texcu noftroine.18 §.1.Quod tamen non obtine-
te exiftimar D.Covarreirdecy, ubi legitima filio-
rum cfler femis, veluei fi fine quinguc aut plures
§lii,ne pluscapiant exhereditace gravari, quam
honoratus,

Verum hoc temperamentum jure eivili non
probatur,cumex eo magis cenfter, non orram-
que portionem , fedvel Trebellianicam tantom,
vellegitimam (olam deducendamefle, five ph-
re, fivefub con di[icn:ﬁdcicnmmiﬁ'umuuivcr-
fale relitum fir, persexsind i Filists 2 4.c, Fams e~
gife item ind ! Iiberos & Jdnpr C.AdS C.Trebell que
loco filii gravati & parenribus reftiruere heredi-
arem, s fime libevis deceflivine, jubentay dodrantem
herediraris reftituere, derrads Trebellianicd;
ergoutraque dedu@iolocm nen habee.Etlicer
buic texrairefpondeancalii , quod ibidodrans
inre]ligamr.qu[rcmanc: dedudti portioac fegi-
tjmi;idt:mcnju:isran’oann permiceic, ur]cgi
timactiam non dicatur contineriin hereditace,
& confequester non inrefiduo dodrante s Tam-
quam firresextra hereditatem defun @i, contral,
Fapinianws 8.§.8. D. De inoff 1eflam. ¢l Ciomn GHArE
Yur 6.C. eod rit Quibus adde rexr.in 4 Now.39.¢.1,
#nprine, ubitantam ficdedudtio legitima cx bo-
his parentis,qua rogati fucrun thiberi reftit aere;
mifi quatenas legitimanon fuffcerer ad cnn_fh-
tutionem dotis, vel donatiopem propter muptias:
quo cafu wltsd ipfis permictitur deducere ex res
Yiquis bonis ad fapplementum dotis , vel dona-
tionis preprer nuprizs, $cd buicrefponder Co-
Yarr fup.civ.loco, quard ibipon fub conditionc, fcd

uréfumnrg:au:iﬁlii > &obiduntummodd
;a&a ﬁrm:miolrgitimx » non Trebellianice,
juxtadiltin@ionem fupraallatam. Verim, fiea,
quz precedunt 4 c.1.atren tiusinfpiciamus, ma-
giserit,urloquatur de fideicommiflo fub condi-
tience relictosira ue dilftin o jjla gepuro, & con-
ditiosali fideicommifio defendi ponpoffic, fal-
fem dejure civili , ficut & abea difcedunt Bald,
& Jafon, gquemvideind | Filiss 24 PHM.6 05 nuni,
%.Ubitamenadjicis, qudd,chm de sonfucrudine

AD LIB. 11, DECRETAL:

predi@adiftin&io fervetur, uti omnes fatentar,
fruﬁr:i putcthancremin quzftionem rapi debe-
re, cumppumaicgumin;::prts firconluetnde,
485 de_intorpratations 37-D.Delegib. Quod certéyes
fiffimé dicicur ; ubj feilicee de tali confwerudine
conftar: necenim Jafoni, aucalrer facilé credens
dumeftacceftanei deconfuerudine » mifica quo-
queprobetureo inloco,in quo caula verrirur; fi
quidem confiietudo facticft, ac preinde probasi
deber,c 1. D conflae lib. g,

Quareubipradi@a diftinio conluctuding
fecepra probabitur , abfgue ullacunétarione ca
fequenda erit,/ Deguib 31.D _De legib. dhe Diledlm
8.circa fin.[up. Deconfucr. Sin mints, fubfiftoqui-

em,proprerau@oriticem pradiftam chi"nncgiu-
nemprobantiom; fed interim magis putarem;u-
nam tantum deduionem five legitima |, five
Trebellgnica fier; debere » Proprerjuracivilia
Sup.d me nllegata, dque in terris Imperii; namig
ditionibus Romapa Beclefiz quoad urramgue
junfdictionem fubje@is omning fervanda cft
difpofitio text.mofi.c 1, &re18. inpr, propter ras
tioncm, quam tradidimus ad ¢.Citm effes 1 0. fiprh
eod

Nonmaver ratio Jafonis fipri allasa, quafiea-
dem ubique Jocorumobtineret : nam,quédin-
quit, Trebelianicam, ubi iz folatacht, cedere
in legitiman, id nullo jure probatur, hcer ipfe
allegecl. Quoniam noveily s 3-C.Deinof] reflam.qua
minime hoc probar, Negue veram giverfiratis
rationem videointer gravarum fideicommiffon=
miveslali pure, & cim, guilub conditionc grava-
teseft, cum utroque cafu]aglrimajur: patusali,
fen porius cx praferipro juris debeatur filio 5 nifi
qut‘adlcg:’:ima > cum titulo inftitwrionis venit,
imparerurin Trebcllisnicam , ficpe fupra mo-
nujmusy:ruxr.a'm’.ragummgz.D_AdL Faleid,

DE SHBSTITHTIONIB'LIS.

Cumautemb c.mof.16.impy. fiar mentio fubflic
tutionis,nonabs recrit, materiam fubftitutionis
hicbrevkcrpc:ﬁringcrc 5 quddeautilisfir, &
quoridiana, & maxime conferatad percipiendam
yeram fententiam c.i.boceis.lib 4.
bum’ Subflitutionis generaliter fampinm ad quam-
libetin aleerivslocum fucceonem pertinet , wif
Videresfinl. w9, §.7. (5 §.14.C. De 84k sollen. in .

. : Lucims

F Itague vei- 17
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tar, Lucisd Titins £2,D.De legat.1in 1. Arbores 59, in pr.
cbe- D Dewfufr cum fimilibus, Floctamen loconon de
f"iﬂ'- alia » quim heredum (ubfticutione nobisagen-
- Ves dumelt; lieer jure antiquo etiam filio exhere-
dine datoimpuberi poterat fubftitoere patcr.m.eﬁrex:.
lens du's. Non foliom 4, Inft Depupil fubflit Scd cumho-
s dic exheredari nonpoffic Alius,nifiinfertd, & ex-
iﬁj prefid causd ingratieudinis, ¢.3, New, 1y, quam
basi viz viderur incurrcrepolle impubes , ided tan-
: summodd de fubiticucione heredam nobis erit
ine differendum,
o ;g _ Evhanc duplicirer fieri poffe explorati juris
ﬁf" i eft,dire@ o [cilicer, & nbligué Gveper fideicom-
u- miffam, quam tdcirco fideicommiflaramappel-
{LL lamus, d.c.1;in pr cod.vie. 1ib. 6300 | Si poteflate 67
e | D. 4d5.C Trebell. Dire&a lubftitarioilla dicitur,
Ve qua fa&acltverbis direchis: qualishzcefl, Ti-
!Ziri I pires baves effo i, [i # beresmomerst , Gajus berasefio:
in pam per hanc [ubftirucus, evenicnte conditione,
ue diredd ive propria mapu,non verd alterins mi-
it mifterio;herediratem conlequicur, five ejuspar-
2 tem, ubividelicetin partemhercditatiseft fub-
7 fticutos. . ' :
3 Obliquafive fideicommiflaria eft fabftitutio,
2 quz verbisobliquis concepracft ; qualia funt,
= | Peto, Mando, Roge, Fidzitua commitio, beres;ut beredi-
{3 tatem meanm, vel partems veddas [fue reflisnas Sempronio:
] pam hzcverba, & fimiliay alterins minifterium
z defignant, § fin.Inft, De fing reb per fideicom.rel His
{ ternium fubftitutionis geaus interifcitur , qua
- faBtaclt, veibiseommunibus, hocelt, quz u-
- trifque tam directis , quimobliquisverbis fig-
nificandisaccommodarafuar, ut funt; Swbfitao,
] Perveniat, Habeat, Succedat, Revertatur, Devolva-
. ther, & fimilia, de guibss latiis Barc. i | Centurion§
D.De wulg. & pup fubft. num. 4 6,65 feq.
Ditedrafubftirotio rarfus triplicis generiseft:
20 jyrenim eft vulgaris ; autpupillaris, aurquafi
pupillaris , quam yolgd exemplarem vocamus;
quibus alii adiiciunt compendiofam, & recipro-
cam, quitamenreipfaabaliisnon diftant, nif
tantum conceptione verborum, ficutin progref-
fu videbitur.
ar ValgarisfubRicatio eaeft, qua & quoliber, &
cuiliber heredi fieri poteft,ut & ipfavox vulgaris
indicat, §.1,!nf8. De vnlp. fubflitut. quz ide dintro-
17

du&afuit;ne faltd caducdinflitutiose, urquia
heresinfticutushereditatemadire non vule, ast
mon poreft,reftator contra voluntatem fuem in-
*ﬁuusde::dat: pam , deficicnte inftitutionc,

Y

locum habet fubftitatio , & totam teftamenti
caufam (aftinet.

Atque hzc valgaris fubftirnrio quandogque 23
expreflis verbis concipitur , quandogue raciré
venit ex prafumpta teftatorismente, Expreffis
verbis,ut in exemplo fopra allaro, Titiss heres efte,
@i beresnon evit, Cajus bertseffo,L.1.§.1,0.Deonlg,
& pup. fubfi. Intelligicur autem Titius heresnon
¢ffe , ubinonvule, velnonpoteft fibiacquirere
hereditatem, . 3, C. De hered. inftir. Potcft tamen
teftator hanccxplicationem in fuo reftamento
facere his, vel imilibus verbis: Heres effo, vel,
e beredem inflieno; d, finokueriv effé heres , velnon
parnerit, Cajus beresefiod | 3.

Ubinotandum,quod fubftitatio in alrero ho- L3
rum cafu concepraadalrerum extendarur; velari
G di@am fit, Tirium bevedem inflitso, o, [5 1pfe heres
effe nolugrity Cajurm fubflituo, nihilominus fubitira-
tioni locuseric , 6 Titiusaurmorce,sucalidras=
tione prapeditns non porucnit clle heres,per texe.
in L. Gallus 29,6 5, D.Delib. & pefib. & per'eum-
dom text Bare. e 4.1, num.14,D Devsuly. o pup. cui
€ communiter aliineeefferunt, refle Albano inapofiilla
ibid.ad Bart.¢p Guiliel Bened i b.c. mofir. 16, in
pre in werbisyabfue hiberis num 23,quem refer: ¢ 13-
¢ite fequitur Covarr, bic § 4, Dewaly. [ubflitmum,
5» Cujusctiam ratio elt,qudd dilpofiitio teftato-
risin nno calu perngaturad aliom ex verifimili
conjectura teftaroris, neinteftatns decedat, fa-
eit sexe.opt. ! Titima 5, § wn D.Dehib. g pofth fun-
&al In teflamentss 12, D.De R. 1. :

Tacité venit vulgarisfubftitutio, quando pa- 24

ter fubfticuir filio fuo impuberi, wvelati hocmos
do: Sempronmm filium meur inflitno, ér. [t heres erit,
Crinfra pu.ﬁnm:emdﬂr&fmhmuc Cajss beres c{l’ﬂ; con-
tinctor enim tacita valgaris fobfticutio, hocelt,
eciamfi Sempronius pacri fuo heres non fir, nibi-
lominus fubftitutusineelligitur vulgariter, Ex-
plico , fifilinsimpubes, cuifadtaeftfubfirario
pupillapis,repudiat hereditatem patrisfui,in qua
initicurus eft, velatias heresefle non poreft, fub-
fticutus wirrure tacicz {ubftitutionis vulgaris
comprehenlz in pupillari non tam ex vi, & natn-
raverbornm,quam extacira, & prafumptamen-
te tcﬂ::‘mis,& jurtsinterpretarioneintelligitur,
peraeatiinl 4§ fin. D De valg. ép pup. Comrzd
quoque fob exprefla vulpari centinecar tacita
pupillaris, i 4,C. De impub. ¢oaliis [ubfli.

Igitnr effeéius fubftizotionis volgaris bicelt, 2§
ut, fiheresinfticutusnon fic heres, quiarepudiae

Ec ; beredi-
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herediratem,velnon poccltefeheres,quiaforré  cedane, Acproinde tuceeder ml‘.'-'rurusimpgbg:
tncapax elt heredicacis , veluri et fpurius , ex fiin omuiacjushona, quaex quacumgque caufy
d.’lmnaruraitt:.dcpcr{arus, vel condemparus ad  ad cum peryencrunt,aded liceein rece 3, & noa
morteny,anr fimilis pertona ¢ vel dato, quad fir fimplicicer iph fic fubRicuens » PLOpLer jusacs
caparx, (ilf';c-f:'?t[:in;;'[l vivente teftacore » veleo crefcendi s periext.in (,s;-‘.fj';f{-”g; 10:5.45 é-m &
mortuoherediratem nog adear, (dummoddin- Coberedi 41,§.fn.D.De vulg g prpil [ubf ol Site
fticurus heres non licex liberisipfins ceftacoris, Jamento 7,C. Deimp. ¢ alic fubfl, Dixi, inomuois
qui bereditatem licernon adiram tranimicteret  bona pupilli; etiam exclusd macrea !h.x[:gi::’mn.
ad delcendentes (uos b:._-ueﬁ:ies' #n.C.De bis, qui LPapinianes 8,61, D, Da m offic teflam ¢ d.eain
anie aperaab. bered. tranf) tum quolibechorum pr, ybihzeratio reddicur, quod pupiliaris fubs
cafunm admittitar fabiticaces spertext inl.y,inl,n  (Hrorionon & filio fiar,fed d pacre ; arqueideirca
juntts ibid Balde €, De bered. inflie. eleganter Ant. pass fiv teftamenti paterai , men verdipfhiusfili,
Goinicz. Var refol tomo tyeap 3;num r4,[dqueades quialioquin, fi ipfe teltamentum conderer, tencs
verumelt , eclamfiinflicorys bereshaberslium  recur :clinqucrclcgitimam matri fue,d.c.1,§.0m
fibicoheredem; nam adhucprafecceur fubfticu- er it Nou tig.dnpr.leaque pupillaris fubficutia
Kus, per text.in l.2,§.8,D Dy bow. poff fecundiom tab. quali pupilli quoddam teflamentum continet
inl.finin prine D.De Vily. Grpup. e Now, Leap.t,8 3 quoad fuccefionem inomniaboaa pupilli, tam-
Ex quoconftac , lubitirutionem vulgarem po- quam pupillusiple fibi h:rcdcmiuﬂitui[ﬁ:,g.;,
tentiorem effejure accreleendr, quodalioqui eft Inft. De pupsl. fubff. interim nop quosd canfamefs
inter coheredes. Br ratio eft , quialubfticetus  ficicncem,id eft, patteo, & (olemnia Juris , que
veaicexexprefla volunrare, & difpolitionctelta- feparatim adhibere in {ubRicutione filii necelle
toris,[eu pmiL’lspmviEonejuris, peteltatorpro  non cft,fed fufficiune folempia adhibicain reftgs
parte teftacus, & pre parce inteltatus difcedar, /. mento pacris,in quo fubfticurio fie, quod & ided

7,D.DeR T (_é-l;s' &5 Infb. De beredib inflie. dicicurunum teffamencum, /, Patreiszo,in pr.D,
#6 Etnoactantum unus uni, vesimetismplures  eod. hd §.3.
in unius locum , vel etiam unosin piurium {o- Foima {‘ub{!irutinaispupi]l:rishrce&a T:‘:s'uru

com,fubfticuipotelt , ieem & beredesfibiinvi- Silivgs mesis beresenibi eflo, b 5 flisss meszs keyes mihinon
cemredtelubiticnonrar, §.4 0t De vnly (ubft, dos erit, [fue ker:un':,&pri&:mori;mr,gm&m pubes fadu
l.Porteft ;6,5 un. D De vuly & pup. fubff. ut camen JHerit tune Sejes beresefle, d . Inflic § .1, Eglicer
in pluribus uai fabRicuris divifio fiat proderedi- videarur hoc cxemplom efle duplicis fubfticucios
tariis portionibus, §.2, 144, Ds vule.fubfi énl. Qui  nis, in qua priusfic vulgaris , deinde pupillaris
deberss 8,5 wn cum Lfeq-D.Ue vulg.cb pup wilifor~ fubfticutio i tamen reflé dicitur urreque cafy
te fubftituti proprits nominibus exprefli eflent, venire pupillarem fublticationem , co quod ad
haceaim (pecic vocarentur pronumero perfona-  effentiam fubftirurionis pupillarisnon perrinear
£, arg. et in 4 Quoties 13,iundd | fog D. A4S C. ur filius,cui fitfubftiturio, fic heres patri teftato-
TrebeR. : ri ; fiquidem & filio exheredato , & praterite
v Ex{pirat autem vulgaris fabfticutio per adi- etfam%tri pofliclublticutio, §. Now folsm . Da
tionem hereditatisabinftitgro Factam,! Poff adi- pup (ubft. e Auth, Excaufa C.De Lib prag.vel cxball'-
fam ¢l Humanitatic 3 C. De impub. ¢ alits ubfl. Barr. ad L2,mu4m.29,D.De vly b pup. Er ratio
ciim enim fubftitucio fiac fub conditione, fiheres eft,quia paterin pupillari fubfticurione ibi non
pon erit , metied exfpirae fubfticutio deficicnre fubftieui, fed filio pupillo, unde ncceffarid son |
condirione. Arque hac de vulgari fublticucione, requiricar ,. ur filivs pacrificberes: dum tamed |
#8 Jam, quéd arcigerad pupillarem fublticutio- ab alio adearns heredicas patris, nam e4 non adicd
nem,ea primum moribus intreduda fuic, deinde coneiderce & fubftiturio pupillaris,d / 10,§. 4.
#pcrto jure recepratam Cananico, quamecivili, Ucigitur pupillaris fubfirurio fubﬁﬂzr,‘qu_ﬁ' )
d3.in pr.o ot t1t.D. Dewnlg O pup. &re, 1,inpr. tuor pracipuérequiruntur: primum , quod is,
Deteftam.i6. ¢, 1dquein favorem Slioram im-  cui fubfticuirur, ic filigs five nepos, velaliusex
puberum . nur chm anre pubertatem teftamenti defcendenribus » ‘& in patria poceftace conftita=
eondendi jusaon habeaot, §,, Inft. Quibusnon eff tus:alecrum,qudd firimpubes, nam pubes factus
permif fac.eflam. faltem pateriplisheredem fcri- pozeft fibifacereretamentym : terrium 3 que

beie five somisate poflir, ae procfus iace fRati de- polt mertem parentis eMciarur {ui juris » IF;
qué
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quddnon recidatinporeftatem alcerins ? quac-
tumeft , qudd ex teftamento paterno adearur
hereditas, per sexe ind L3500 prine. e alia jura fup.
allggata. y fAs s
31 Qunvcrr‘udquaﬁ?nplllatcmfnbﬂxtutmncm.
quam vulgd exemplarem vocamns, €0 quédad
exemplum pupillaris fubfticurionis intredacta
fir, eafic mente captisd pacentibus. Sicutenimin
‘pupillo, propres defeétum ztatis, receprumeft,
grpatercilli teftamentam facere poflit , ita & in
meate capio, ob camdem rationem, cum & hic
ceftamentum fibi facere nom poffic, per reas, in L.
Humanitatis 9,C De imp. e aliss fubfl & §.15[nfi. De
pupil fubfi. Inhac tamen fublticutione bocam-
pliuscft,qudd mon folium a patre, verum etiam 4
macre fieri pofficlibexis etiam pubenbus & e-
mancipatis d.l 9, quod non elt in pupillari
fubfticutione,utifapra probarum cft. E diverfo
verd minus citinexemplari [ubficutione, qudd
non quilibet peream poffic fubftitui{cd primim
defcendentes, fi quifintipflus meace captis drein~
de, his aon exifteatibus, cjufdem fratres; poftre-
o, his omaibus deficientibus, extraneiy quos
voluerit pncnncﬁam'r.pnﬂint. Etlicerad men-
te captos tantim hzcfubfitatio diferce perti-
neat, 4 L. 9. ramen communicalculocd deven-
tum cft, ut & predigis, & mutis, & furdis fubfti-
toi polfic iparentibus,ob camdem rationem. Pa-
norm, #dbsc ¢ nofir.16,in prinwm 4 in fine, & €o-
varr. bic§. &,in pr.arg.l.13,D.De legib extinguirur
veroceflante motho, d §.3,8 L. 43,60 pr. snver-
bic,nam & fi furiofo D. Devnlg @ pup fubfi.non yero
falpenditar,ue vulgus putat; ac proinde, i inter-
ruprus morbusredeat,non convalefcer hac [ub
ftitatio, argum..3, C. Depofth beredib inflit. &1,
glsu‘ wxorem1§,D.De injuﬁa,mpw,irr.fa&a teffam.
33~ Jam reliquas fub(titatienis fpecies perfequa-
mur: quarum usaeft fublticatio obliqua five fi-
deicommiffarie,cujus meminit textas nofter in
s.16,in pr. quzideofic diftacft , quodperecam
herediras, vel parsipﬁus.ad fubftitutum perve-
niatnon dire@o, (ed minifterio alrerins, puta he-
redis,qui gravacuscft eam reftituerealteri, b, g.
§s@rpafimD, 4d 5.C Trebell.§. 5, (o tototir.Infl, De
fideicom. beved. cujus fubfticutionis verba fupra
1erulimus.
33 Poteftque fieri hze fubftitutio non rantim
herediin refltamento infticuto, verlm etiam le-
trimo, & honorario,id eft, bonorum poflcilori,
-5 1 Resufare 5,51, D.d.tit ¢n§ praterearc, Infl,
soders 4it, 1n jatitnto hze, vel hmilisforma eb-
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fervari potelt : Fisiss hersseflo, drrages velmando,
st beraditatcm mearn totam, vel pariem, ¢im primiim
adire poterit, reflituat CajoSejo. In altero quogue
hae vel imilis: Rogo, vel mandasibi, beres legitine,
[Fue honorarie,meam bereditatem Sempromio redias, va-
ffituas, d. § 10, Undein codicillis hzcfubfticutio
r€Géfic, §.1,Inf.De codicil. dcnén rantiim puré,
ut in przdiftis cxemplis,fed etiam fubconditio=
nc,veluti, 7 ime liberss decefferit, vel alia Gmili. I=
moexcerto die,vel 1o coprum diem hazcfubltita=~
tio fieri poreft, §.z,verfporefiinft De Ffdeicom ber.
&1 Mulier 13,5.4,D..445C Trebell Contrd ftin
inftizucione heredis, quz licer fub conditionee=
tiam redte flac,non tamen ex ¢EITOTEMPOIE, vel
ad certum rempus, fed (ublato tempote remanet
puranfticucio, L. Hereditas § 4 D.0e her inft o §.
beres 9,Inft De bered.inflie, 1dque ob repugnanics
junsrcgu!as. gquarum uni hzcell, quod jus ao=
ftrmm noa patiatur, cumdem in paganis, id cft,
por militibus, & teftato & inreftato deceififle, /s
7:D.DeR.1. altera, qued 15, qui femel heres fa-
&usclt, numquam pofficheredisnomen cxuere,

L. Ait prator 7,§.10,ver] ciumenim D Deminorib. T34

Quod non evenitian fubllitutione fideicommifla-
Tia,in qualicetex cerco tempore 5 velad certum
tempus refticatio hereditans fiar, manetnibilo=
miousis, quireftienic, femper heres. Usilitas
vere hereditatis l:l'Lnﬁ'l:in fideicommiffariam, §.
4, junite §. 6, Infl. De fideicom. beved. upa tamen
cum onercherediraris , ctiam invitiscredirori-
bus, L1s§.2,verf places D, Ad4S.C.Trebell, {ed de=
dudta quarra parte hereditatis ek $enatufc, Tre=
belliano,quam fibi recinec heres gravatus, & pro
ca parte tenetur agnofcere s aliconm heredita=
tis , nifi malitintepram hereditatem reftituere:
qua fpecie nullaratione renctur, fed omnesadtio=
ncs'in fideicommiffarium tranfeunt ; ficut etiam,
ubi heres invitus per officium judicis cogitue
a&_ut l}crcditat:m » & cam reltiruere ideicom=
miflario, d.§.6,00 1.4,/ Cogi19,5.9, 8 1. Qi toram
& ibiaart. D. A4S C. Trebell. Rcftirutioantem he-
rcdn:auds duobusmodis fit: aut reipla, vel ver-
bo. Reipfa, fiforté pailuseit heres fideicammif-
fa'r:um polhdereres heredicdrias vel roras, vel a-
1':qu=s ela.:um,ha: meante,ut vellet retitaere, &
ille recipere 5 vel id poftearatum habeat heres
verbo, fidixicfe reftiruere: vel i per cpiltolam,
TDHJP:I nunciomreftitaar , [ Refliruea 37, 0 BT
Sed fingeheredem ance aditionem , vel fidei-
sommiflazium anre reftirutionem ;' difeeffifle,
anue
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anue heredicas Rdeicommifariaad urrinfaue he-
redes cran(mitcitur 7 Bt licer hereditas dire@®d
selicta, anrequamadita fir,vel bonorum poflel-
fio,priufquam ficagnira coram judice, regulari-
terad heredesnon tranfear, Lunsiea 6.5, C.Dé sa-
Auc toll. ¢l 3,8.7,D. De bomorum paffef’ tameén hic
diverfum obriner,qudd fcilicer rranfearadhere-
des tam gravatiheredis, quim fideicommiffarii,
pertext.inl 7,8 un. ¢y WivieGlof ¢ Bace.C. A4S,
C. Trebell.dbod 5.9, E:ra:iucﬂ',qu[acﬂiciumju-
dicis, quo heres adire compellitur, ad beredes
yerinlgque tranfic, facsesext i l.o, D. Dé inintegrum

reft. & i l.un. C. Vi addiones ¢ ab bered ¢t contra, e,
Quaritarhic ; anfruGtus medio tempore ab
herede gravaro percepri veniant quogue ipre-
ftirutionem hereditans ? Erre(pondet Ulpianus,
qu:‘ad oon, 12 4. In fid:jeommiflariai8,5.2 ,D. .4d 5.
C.Trebei!  hac ratione motus,quad is, qui roga-
tus eit hepediratemreftituere, id vidc:rurrog:-
tus;quodfuit heredicatis; ar fru@tus non here di -
taci,fed 1phis rebus,inguir,accepro feruntur, nifi
inreftituendomorafadafic, aur rogarus fir he-
xes,ut & fra@tuscelticacrer,d £12,in prine, Nibi.
fominushifru&usimputancur in quarram Tre-
bcllnmcam,q=_1i12‘1ircc:pcrtcpti funtcondirione
pendente; aur antequam diesevenerir, quo ficri
elti > A1 Mylier 11,6.2 2verf 1,ala
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debererreftiturio
caufa D Ad 8 C Tribell tood | lubume 638, 2, C.00d.
s, Ecrarioelt, quinhujafmodi Frudtus judicio
teltaroris falrem tacité percepti funt,quafi tefta-
torvoluerittamdiu fruiheredem rerum heredi-
tariarum frudtibus,donzc conditio, aur dies ex-
tirerit, d. verf alia canfa:(ed quidquid percepiche-
xes judicio teftatoris, cogirur redigere in quar-
tam Trebellianicam, ! in guartam 91, D. A4 L.
Faleid. Dixi, qaipendenceconditione, aut ante
diem (unt percepti; nam fecuselt in fideicommif.
fo puro ; quod, cium ftatim petipoffit per fidei-
commilfarium , /. Cedere diem 113,55 pr. D, De verh,
Jignif. proprer nepligentiamejus , finon petat ,
pon copicar heres frutus compurdare io quartam
Trci:.:llmnjcam,eij;iu:‘;d judicio rettatoris fru-
<tus percepti non videantur, fed propternegli-
gentiam fdeicommiflarii , 4 §.24 212, Adde,
quod inliberis defeendentibus hoc fingulare fir,
ut,fi gravari finc (b conditione ff fimeliberis decef-
Jerim , refticuanc hereditatem fracri velalteri;
cum hinon rencsncur fra@us 4 fe perceptos im-
purarcin Trebellianicam, (ed exipfis rebus bere-
ditariis poflint eam deducere criam contra vo.-
Jugratem parencis cellarosis,per sext.ind.l, 6 ,in pr.

H. CANISI COMMENT. AD LIB. IIl. DECRETAL,

Qued ramen Jimitandam eft

: juxta decifionsy
tex. noft. in c.16,5.2, prarerquam in fruékibys

aliris contcltar@ tempore perceptis, ldquehanc
ratiencm haber , quod perliris conteftationem
inducacurmalafides,quz impedic fru@us lucrs.
tiperpofieforem, . Ceortum 22,C. De vei vindic, ¢r
f.:,g’.n,C.Dep:: peved. Loquimaur verd de frofi.
buspoftaditam hereditatem perceptis abherede
gravato: nam quianteaditionem perceprifiny,
utique veniuat cum aliis rebusin reftitutionem
h:rca‘iza:is;quippc cumaugeant hihereditarem,
antcquam fic adica, / Ita tamen 27,6. 16, | Peffus
lante 4.4, 5. un. to [ Dedudta 38:8.2,D. 4ds.C
Trebell,

Pratercacr hoctextunoftroind. o, 16, fpry
difcimus, matrem & filinm, vel patrem & filiom
fimul in@itutos, vel fubftitucos, non ordine e
ceflionis,hoeelt, unum poltalterum,fed imalk
ecodem temporead hereditarem admitri:nam hoe
loce Alterocha, & cjus foboles Adje&ta forod
fubfliture ad cjuldem hereditatem ex {ubftit-
tione fimal vocantur. Idem probacrexr. inlfin
C.Deimpub.¢i aliis fubfi. Nequeincereft,parerit
filins, five marer & filius per conjunétioncm gy
vel per dictionem cum , vel imilem conjungin:
FUL; D2M QU Vis parem utrumgque efficit, perten,
i 1.8 quis 3, D, Ds #fifr. acerefe,

Non movettextusin/ Gallus 29,§.1,D.Delilee
vis (2 pof. ubi filius & nepos heredes infkicurihos
modo, Frlins mews heres pﬂa,év._ﬁ' Gudis mibi ex ones
Fos natszserie, feres effe, ordine {ucceflionis vecan-
tur : quiafacilis tefponfio eft, fimenrem Jurilc
in 4 §.1, cxpendamaus; is enim ad coafilium Gall
Aquilii, fsdl 29,inpr. verbafuaaccommodar
Nam Gallus formulam quamdam rra&idcrar.qﬂi
poltumus nepos re@é heres poffetin&icui, ool
forté ab avo omiflus effer , rumperer ejus refta-
meatum,eo {cilicet cafir,quo pater funs viroad-
hue avo decederer : nam tuac nepos fubinerat
locum pacris fui, & fit fuus heresavo, ita quédab
cointeftamente prareritinon poflic, §. 3, Inft.Ds
exhered. liber. Quate,inquit I.C.eciam i avusnon
cxprimartotam formulam Galli Aquilii, nihilo-
minusnepotem recké infticaic, fimplicicer cum
infticuar; nulld mentione fa@ 3 mortis filiis nimi-
rum fucceflivo ordine polt patrem venier  4¢
proinde nativicate fuinon rumpet reftamenrum
avi,

Unde preditta regulz hec upa limicatioelt, !
videlicer,urnon intc][fgamrconjua&iotjur&fm
gradus,fideteffatoris mentealices coplter; “::"

jaker
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iy teftamentis mens Joquentis prinium omoium
rpc&emr ficur & tn-contra@ibus, ! Nonalitere9
D, De legar. 3,50 Ser:yrr;q-,D.i'}: R, Alialimi-
ratio elt, i re & heredem tuum iofticuam vel fub-
wbituam; veltiby & heredi vendam, vel locem;
pam uterque noa Gmul , fed {uccefliveé vepier,
guiapemo heres elt;nifi polt mortem ejus, cujus
eft heres futurus, per texe il mesparﬂim 34, D.
Dearguir. el omur. hoved. in b, D. De béred valadl.
wend. 1dem eft, i tibrde familiz tue prasdium re-
linquam; nam & hicordinis five fucceionis ra-
tio habebicur;utfcilicerhi , qui cibe in familia
prupinquior:sfun:.-.il:e:i‘a-m exciudant, doacc
il vizering, L Pet095,§.3,D Delegar.2, Terria
limiratiocft, nifi (objedta maceria slind (tadear :
velatiinfeado,qued, ech vafulluspro fe & libe-
£is (us maloalis & r'rm.:i:"sacquiticnc , Donta-
meo poft mortem cjus familiz und cum malculis
in feudum admitcerentur , fed tum demim,
quando deficinnr mafculi s idque proprernatu-
ram feudi,in quo mafeuli fempes femiais przfe-
rantur,zit.8,§.2,06 1 Feud it 65§ 1.00d,
Hic liber qualtionem (ubiicere , Anberede
gravato,fub hac conditione, § [Fue liberie decefférie,
ex(pirce condicio, fitantim aaturalem filiam,
vel filiam poft (zrelinquari Ecconftat ex Ulpiani
refponlo LEx faffo 17,6.4,D. A45.C. Trebell. ex-
fpitare conditionem, & flium nacaralem exelu-
dere fubfticucum, Cus fuffragacuretiam tex, in
1 Heredib. 77 ,§.00.D eod trt. Verum huic obltare
videtur text.inl. 8iquis beredem 6§ .G Re infli
sut ¢ fwbfire. ubifilio pacnrali 2 pacre fubtticuc
libetitnselliguntur jufti, nonozturalestantim,
Ecratis evincerevidetur ; citm verba in dubio
propriéaccipienda fing, [ 4,C. De bisgui ven ata-
#is smpatr. proprié aurenm filsis dicitar,qui do-
mi cx uxore niea natasclt, { 6, B Debis gui jui,
¢re. Quaratione moruscxiftimarBaldusind. §.
#n’ filium naturalem non praferrifublticuro. I-
demdifputando confiemar Decius inc. Inter dilectos
8 a0 17, fup.De probat. Nihilomiousalrerafea-
tentia verioreft, caguecommuni calculo tecep-
ta.telte codem Decio, dileco. Etracioeft , quin
etiam hicintet liberesnumeracur , licecnonfit
legitimus, fototit.C. De natural lib, imd & 3 parre
redke inltitnitar heres, juxta Auth Lieer C.eod. 1it.
Quare filizs naturalis;licet propric¢ fnter liberos
non ﬁt.tamcn,cﬁmincrﬂamcncispimia;inu;-
pretatioadhiberifoleat, L1z, D. DeR [ ghe. 6,5
& fup.Dedonas. jurcadmiflum fair,uc infbar flio-
rum legitimorum eriam paturalis filius cxclude-

2y
rer fubfticurum, 4.1 17,6, 6, idqueiin dubio,
& concuriente nolld circumitantid, guaalirer
menzem teftacarisinterprececar, (Quid enim, f
teltarorilluftris perfona fic, aucioaliadignicate
pofitussautaliashosefta vicz , itaquadabler-
reat concobipatumi profedd in dubio non cenle-
tur cogitafle de meporibus naturalibus ex filio
fuo procreandis: qued judicisencdifpicere, fi-
cut & diferteindicard §.6. Nequetextus movet
ind§unls, qui:rseraudicnduscﬂ: s ubi hze
conditio, fi fine liberts decefferit, a lege tacicé fub-
intelligicar, uci femper (ubintelligiear, quando
filii , fiveneporescx filio impliciter gravantur,
polt morrem (uam herediratem reftitucre alveri,
gam conditionem tacicam hapcadnezam habée,
fi fine liberis deceflerine, I Cum acutiffimi C. De’
fideic |.Cum avua 102, D.De condit.dpdemnonfir dod.
§ . Aliad verd eft , ubiabipleceftacorecon~
ditio, fi fime liberis decefferits exp r:ﬂ"é adjéctafuerits
wizhocealu filius paturalistantumeriamexelu-
gi{ {ubficutum,prout jamanteadiGumeft. Que
diltia&tio cit Gloflz, Alberici, ¢ aliovsm guos ci-
tat.@r fequitur Gomezius Var refol féman;c.5.m 40
Quibusadde,camdem conditionem, 7 fine libe- 4%
ris decefferie, deficere, & confequenter nonadmiri
fubfticarum, i filins, vel criam alivs quilibet fi-
deicommillotaligravatus fiat Clericus, aut Mo-
sachus: itaramen, uctalis €lericus recepram he~
reditatem inpla operacxpendat, autrelinquat;
Monachus verd monafterioacquirac,4 ¢.8,§ fin.
fup Ve probar. 1dque 1o favorem piceatisintrodu-
¢um furr,ne quimchorem vicameelegic 5 dere-
rioris (it conditionis ; quimqui infzculo uxo-
rem duxit, argumente | penzlt D De Scnatorib Unde
fit,ut, i panper, autaliapiacaufa (ubfticurafue-
rit; "hzcminime excludaturper Clericom , sue
Monacham , cum utrobique militerpia canls,
Glof Panorm. Felin. ¢ lmola ind.c.8,qu0s come
Juile, .
Sequitur reciprocafubfticutio, qua & brevi- 4x
loquaaquibufdamgppellacar, fed minbsredté; &
tunc Beoi diciour, cum pluribusinlticutis,aur ek-
heredatis,antinalrerius defe@um, fubficuirac,
utinhisexemplis: Cajmseh Sejns ;J.grgje,f#”raamf_
quse inwicern Inbflitseo 2 vel Tutines e Mawiss i mei
beredes (unto, ea/queinvicem fubflicue, 1 4,§.1, D.De
wulg o pup. 1demclt, fi plures heredes fibiinvi-
cem fubftitwantur , [ Lecius Tisins 45,8 6n.D.eod.
Hze itaque fubfticario nihil diftazab aliis fub-
ftitutionibus, nifi verborum formi, & concep -
tienc; figuidem plures imul fubRitutiones com-
F plectiur,
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ple@itur, videlicer eas, qua zqualicer omuaibus
fubitrruris convenire polfunt. Naminestraneis
bcrcdjbusiuﬁ.rutis,ﬁb:quemvi-.'em fubllitacis,
duastanrim vulgares fubfticariones ‘b utriufque
perfona eontiner  in ﬁiiisunpubc:jhusd'.’..ispu-
pillares, & duas valgares; & fiiidem micnre capti
£or, duas volgares, & duaspupillares, & duas
excmplaces. Quad f iidem 6li fibi 1avicem
fubfbizutihaeverbis communibus,erigm duas §-
dercommiiflarias, & ficodte fimul fubftirutiones
comprehendir, prout verbafubfticutionum cog.
veniens fublbicueis, Did. Covarr.ad a'.:.r;ajfr.m,
§.5.n0m. g,

Caxterim fi hee fubftirucio reciproca fadta fir
t_f'.ztabusmzquah[:us,'l'.g uuipuhcr;,a]rcriimpu-
heriF.Iic-,mou:«'Ilasfhi'.f%::ur:anc: inducer , quam
qz:tnrriqur. convenant , & csnfcqucn:cf oon
continehitduas pupillares,vel etiam ugam, guia
illa puberinon convenir, 4.4 #:§.1, Gomez. Var,
reflib.1,¢ 6, de fubfiie Erevilogusa,

Sed arimadvertendum eit, ompes has fubfti-
tutiones effc expreflas, nontacitass cim genera-
fibus verbisconcepre fine , & fic fubftirutioni-
busi@gualirer conveniane, ex{pirantgue co mo-
do,q_ucﬁngulzﬂ:hﬁx:urion:s,ﬁﬁugula:fm& in
fpecie exgre fx faiffent, Neque v, g, intereft,
fubfticutieneminaltero cefFare in reciprocs fub-
flicationeimpubetom, altero videliact jam pu-
bere effefto ; fuflicit coim ab inir:’c:’nuxroque
cenfticiffe fub ftitetionem pupiilarem, Pirem, qus

Sfiffimé tradiz Jafonind I 45.,80m0 7,0 18, D . De
TR, O pup [ubff.

Poftrema, quod ad fubRiturionem compen-
diofam artiner , haze compendie verbornm ig
anivs perfons multas fiml fubfirutiones com.
pleclicdr;nam vulgarem & pupillarem, & fidei-
commiffariam, & reliquas fubftitutiones conei-
net , qoz (eilicer applicaripoffint fubfirutoex
verbis fubflicutionis + veluri £ pater ita fabit:
ruat, Inflizne flinmmenm ¢ g Titism {#bflizue; hic
filivs fi gon fit patriheres, (ubficuroeadmiceernr
ex vnlgarifublticntione; f verd ficpatriheres, &
difcedar poft pupillarem 2rarem > admirterur
fubftiroros ex fideicommifTiria fubfticutiope ,
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