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Gail big. ttfcrtBﬂdum,]Jf'-m:rn Arctinum, &
alios 2 coperariam fecuros,qudd (cilicertran(
aétio obrentulz G205 uleradimidiamjuflipre-
riinon refcindatur; aded quﬁduii'.‘.q-“' opinio,
licet 1nvicem fibi contraria, communis videacur,
Er licer prios opinio a guitate deftirura non fic,
eO quod tam ensrmicer Jaxlus nonvideacur deli.
beratderaniewife, noll L Tamen Opinio me-
lioribusjuribus, & ratronibls-aicitur : nam pro
hacextanceextusapertiind § finin Linfummads.
§:1.in Verkss, licerrecnulla, D Decondid? indeb inl A
divoPio)5.§.3 D Dervindic. & confirmancporiffi -
mum duzx rationes quarum upahzcell , quod
tranfigens o ipfo, qudd alice difsedir,non tam
lzdainr,quam commodo aliquo afficiatur, Clim
epim tranfictionon fiat, nifi datd, velrerench fi-
vepromifid aliqud e,/ Tranfadlia 38.C. Detranfad.
urique commado amcitnr teanfigens , fi cerc
quidaccipiendoincerrum litis evenrum omittac,
Nam & hinc fir, quodis, quitimore litisctiam
injuifc mot®, vel movende, rranfaétionis causa
aliquid folvir,idipfum, tamguam indebité fola-
tum, reperére noo polfir, pioprecdnbiom even-
Lam Iius,qu:’l le pereranfa onemliberavic rexr.
elegans inlz.C Derranf. é ind Léf 61, Alcera ra-
tiocft, quidtranfa&tio fir comparataad finien-
daslites.quasoe quidem Imperatorum releripto,
autinftrumentis poltca repertis refulciraci opor-
tery [ Canfas 16, ¢! Subpratexisi $.C.Detranad,
Imo, cum ccantaio pariat exceptionem liffis f
nitz, ¢i ::?puﬁv'.;1::|_Tndirin.amptiusrcs,dcq::a
tranlactumelt, corsm Judice dedncinon pocelt,
ctiDelit contefiin 6 gl Eleganterz i §.3. D Decone
Aiid indel junito c.un § un Jup.De (it conred,

Er bane poftcriorem (enrentiam taoiquam
Yeriorem, aliquories Camera fecutaeft, prout
teftaturAnde.Gall @ 0bf 70 num. 1. Neque obilac
texi.ndil. 5.C.Dedolo s, quo contraria fenten-

H. CANIST COMMENT. AD LIB. IL DECRETAL,
tianiti viderur , quisis exandienduselt deeranls

attioncdolo maloinira, ficur tndicatiple texr.in
verbis (non de dolo) Piopter parernam verecundis
am,quafi concraaliam, quipascrnon eft,nctio de
aolocompeterer , Nosverd de ca rranfa @ione
loquimurc, qiiz boni ﬁdcah‘.q..c {randeinita eft,
quam ob immodicam [zficaem recra®ari won
CGndqufaé-’"fﬂ‘é'r:r:iaaé&fup;&aﬁat:}. Quod ag-
tem doluspartrisin{pecie,d / s interceflerit, col=
ligitur quoque exco , qudd pacrem latere non
potuerit, quid inhzredirate marris fuerie, quam
pater adminiftravic, & cujus nomine patercum
filiatranfegic; igitur preprerimmodicam Iz fio-
nemfacilé dolus 1o patre przﬁtmitur,fa;i: optime
rext.inl.Omnes 17.§.1. D. Qua infraud, cred {acla funt
wereflit.

Terriaquaftioelt, An,quodanté iGum eft,
licere contrahentibug feinvicem decipere ufque
ad dimidiam jalti pretii , obrinear quogque in
confeienciz foro? Loquimur verd hicde deces
ptionc,quz cx rc ipfaoritur, non quz dolo con«
trahcatium,ficur (n P.-f7 primeipio hujwes Capitismo-=
nuimus. Ec conftatex D Thoma feutentia in 2.
2 guaff.77.are. nonobtinereineon(cientiz foro,
eoquod pugnct cam agualitate jufbicia : uade
conleguensclt,contrahentem, fi poftea refcifcar
prozimum [unm I@sfiffe,tencr ad hujus Iz fionis
reftirutionem velcompenfationem, nelocuple-
tecurcumaleeriosinguria, contra paturalem z-
quitatem, X1 4. D. Decondic indeb,

Sedobjicies; cur igiturjurzpcrmi:tun:hant
deceprionem ufguead dimidiam jufti prezin ¢ Id
fit confulend@ reip.cansd, nc propeer lzfioncm
qualemcumqueintercurbentor reram commer-
€13, & repleantur litibuscribunalia publica : nec
enimomne, quod licitum, elt honeftum, /1r4.in
Fr.D.De R.1.vide latises COVarr Var refol.lth. 2. .cap, 4-
AN IL.
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IN TIT. XVIi1,

DE LOCATO ET CONDUCTO.

In Cap. Proptcr fterilicarem,

SUMMARTIA.

i, Penfioch fevelitatem immedicam quindo condudo-
4 *i remsitendd (i,

In emptione & venditione periculum cmne ad ess-

P!’D}‘!‘!ZJIPETHNQI.
3. Stenlitas én lafio immodica quidy
EVaando felicet condndler, Jolura penfione, manes
L]

Lefect ultra dim idisim juffipretii.

§«  Deduclistamen prijss & condnitore smnpenis.
6. Lifallalocationein unum taninm annum, ponin
plures.
7+ Remiffic quibscs cafibus ceffr.
8. Damwuminpropriis rebus coloni contingens non in=
aucst vemifionam.

9. P
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9. Penfio an cbniviam wlertatem angeri debear,

10, Immodicim Iueysm guod dicatur,

11. Qgid’ﬁ frudas iempore maffis pluisni valsant,ager
werd Uileies comdnddas i ok viliraran ainenad

w2, Inguilinses antesempus & domp expelli poteft ; fi do-
minus probet domum proprie sfibses meceffariam
effe.

13 Secundi, [¢ domus refsdlions indigeas.

14, Quid [i tnguilimus domum jure pranoris fine Lypo-
thecs poffideart

1. I11. 5¢ mquilinse in domo male verfessr.

16 Qualis detevizrario it neceffaviaad bunc ¢ffecium.

7. Expulfiss conductor an semeatsr vefarcire damnum
dr gudaddione

18. IV, Si inquilinws per bienninm ceffer in. folutione
penfiinss.

19. ldgue locatione fafti ad Lingum tempres.

20, V. Siresconducta abipfodomine (it wenditn,vel alé-
ter alienata.

Oc Cap. § Pont. duo decidir:unum,quod

proprer ftenlitatem immodicam agri ab

Ecclefia conduéti penfio remicti debeat
condudtori prorata , nificumuberrate prace-
dearis, vel [‘ubfequcnrisanniﬁcriiitas_cam{:cn_
fari poflic, Alternm eft,quodinguilinus ¢ dome
conduétaciici pofiit antc tempus locationis fini-
tx, quatuor cx caufis, Quarum primabacelt,
domus ipfi domino neceflaria fir adinhabican-
dum. Secunda, i dominuscam reficere voluerir,
Tertia; fiinquilinasin domoconduéta male ver-
ferur. Quarra, fi per biensium ceffer inquilinus
infelutione penfionss, id eft, mercedis condu-
&ioais. a ,

Quodad priusatrinet , iJemr:fponfum elt in
privatarumagrisab Ulpiano Junfc.in ! Ex cen-
dnio. 5,5.2,iundda | Simerces 25,§.6; De Locati cond.
Em tllad allatis exemplis illaftrat :inquit enim,

yredo fructum olex corruperit,antfolis fervo-
te non afluetoidacciderit, damnum domino fu-
turum, id cft, dominushoecdamnuminfe fufci-
peredeber, remittendofcilicer penfionem con-
du@ori. Quod & ad czteros calus fortvitosidem
Ulpian. accommodacin 4 §.1. dumex Serviore-
citat, omnem vim, cui refiftinon poreft, domi-
num colono preftarc debere, urputa fuminum,
graculorum, fturnorum, & i quid imileaccide-
rit; aut fi incarfus hoftinm fiar, Cujus decifionis
ratiohzeelt , qudd penfiofive merces locario-
nis promicratur five conftiraaturin recompenfa-
tionem frudtaum percipiendorum : gt verd fru-

y
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&ibusomoindnon autmale perceptis,cellat cau-
{a conduionis , ergdetiam ipla penfioceflare
deher 5 aut remicty prorara’perceprorum fru+
Qaum, ¢. G ceffante 6 o jup. De appellas. & I.Qued
diflum 31,0 Depadt.id enim &quitati & bonx fi-
deiconvenit, pertext.inl. §,C. Delecat. & uend.

Neque obftat, quad inemprione & ‘Vl.‘nd:lf!.ﬂ-
ne ftatim polt contractum inifum ctiam anre1p-
fam traditionem omne periculum rei pertincat
ad ipfum cmpwr:m,§4,Jnﬁ.mm:px.é~mnd.'é-l.
Neceffariy 8, D.De pevic g commods vei uend quia 1d
fingulari jusereceprum citin contra@luemprio=
nis,propter cius majorem frequentism cum fum-
ma utilitate conjun@am,uced liberiora fnt ho-
mioumcommercia. Deinde contractus empeio-
nismomen:oauaﬁabfoivirur , ideft , quande
conventum eft de pretio, 4. §. 4. quam conven-=
tiopem fimili qu:ﬁPmumenm remporis fubfeqai
potell rei empra traditio per venditorcem » rem
fciliceripfam tradendo, §.Pendite 41.Infi. Derer.
divif vel conftiruendo (¢ nomine emprorns pofli-
dere, LQuodmea 18.mpr D. De adguir. wel amit.
poff veletiam eamdem rem ab (pfocmptore con-
ducendoyl 4,C. De peric dreommodarei vend. pam
his eafibus pofl: o rradicarncelligriur , jam di-
s jurit. gl @&uim mitier 77, D. De resvind.
Quaproprer,fianve traditiopem res perean emps=
tor portitsimputandum eft, quad non cgericad
traditicnem rei empem : fiopoltcraditionem res
pereat , utigoeres periculoemproriselt’, ide
qudd res pereat domine [bo, L Pignws9,C. De pigs
aél. Conrraftus verd locatiopis eth guogue fic=
quens (it,non tamen reip zque neceffarius, ha-
berque rraétum,utloguuntnr, fuccefliyum; nam
ad menfem,2nnum;aur bicnnium, auraliud cer-
tum tempus res conducifoler 5 ira, quod nibil
conduétoripoflic imputari , fi in re conduéla
damnum aliquod incidac ; intellige de damno
immodico, prout iam laziiss explicabitur,

Verum apud Dodtores controverfum efl,quz,
dicaturimmodica fterilitas, autlafiofrudoam,
ob guam ficri debeatremiffio penfionis, Nam de
modico damno,quin illud copdu&or zque ani-
mo ferre debeat, nullaconteario eft, propees a-
Pcrta]urift.vc(b:iud 3.6, 0 qu?Jd in conoradin
Tocationis permiffum fit conrrahentibus fe invi=
cem circumfcribere, rextiin f frem (i 22,8 fins D.
Loc. conduddi.

Brquidemidapud omnesconftar,tumremirtti
penfioncm deberc ; quandoconduftorexfundo
nequidem femen collegic , qued accidit con-

V3 fumptis
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famptis omaibus fru@ibys 3 ;iuif'pcr:icluquimr

Jutifc. indtic,§ 2, D 2o toud. hanc ratiogem
galerens , necopatnyeandudior fapra damaum

feminis ami M metcedemagri preftace]

Sed cora difficul sjum'v:m:ur,quanducol-
lectic aliquibes frudibus dicacug fterilitas fve
lzfioad penfioaem remitrendam conductori;
bac axniv [Becietextses nofley loguituy Iurife.ind.§ &,
4 T Bart. ad { Licer corvis 8.C.Delocar. ¢ condud. o-

mifilonpior difpuratione S ~emainm optimeé

cenfer, ”;rtf-r'.-ai-.:::Agriruu:indu:crcrcmimo-

e penfionis,auindo tam exigui fruétus colle-

€tilunc, quie .-u-.*'uﬂnr{"olvrn:!ap:n(ioucmrc.

maneacl2(us plera dimidiaom jultipreeii. Quam
lenrentiam Barcol] Baldus, Imola &¢. fequuncur

apud Ariam Pinell 2d 4 7 L8 Lyp e 3 num. i, C.

D refe vend. 8 confirmant texr ind | 2,0 Sive

luntate 8.C.d ¢t De reje.vend ¢hine. Ciom diledi 120
€. Citra canfas, fup Deemps. & vend quitextusli-
cerde conteadta CMpiionis iuquantur,ramcutc-

Eeapplicanturad czteros conrractus, excom-

muni Doftorum fearentia » feurlarius probari
addicg

Fingamus igitur me cnndnxjiTcagrum 10.flo-
reais @ egoautam :wuniﬁi’ru{!us novem flore-
norumecollegi ; hoc certecaluimmodicalzfo
dicetur ; oh quam julté remifMio penfionis peri-
tur, pro rara fcilicer fru@yym perceptorum 4 pey
bunctext nofir doin d.§ 6, 5 verbis, Ji platsy auan
#olerabils off, lafi fuer fruffus,

Noo mov:rr:xt.m[Exrma’m?ar_f,;,g, D Lora-
#i. cond quo dicirur,nop < (1 habeadam racionem
exigairacis fructuom ; quiaisaccipiendus eft de
modica exiguicate fro@aom : fiquidem, ucanré
didtam cft,1n locetione & condudtiope, quem-
admodum & io emptione & Venditione permifl.
fum eft contrahent bys & inyicem circumveni-
re;d L L8,5 fn.D. Loc.rond Inrc!!igc reipsid,pro-
ur alids declaravi | add .3, fup. De empt. ¢ vend,
Texcus auteni Cap ooftiiloquirur de magno in-
commodo fiveinfign: fierilivate , ficur & Cajus

Jurife.ind'loc. 6 6,D Loc condudy.

§ ki igitur fruGFus percepri mop zquant dimi.
dium mercedis conftitnre, remirrends erir pen
ﬁ:..psotfra fruGtuam perceprorum; deduétis ra-
mea prius ab ipfo condudtore impenfis , quoas
qur:eudorum.:ol]igcudorum. & confervando-
rumfruﬂuumgratiifccir: nec enim aliter fry-
¢us inrelligunrur, nifi his impenfis, & frudtibus
derraétis , /. St & domine ;ﬁ,§ﬁu.D.D§bnﬂfpe:‘.m" 7
in princ D.Soluts matrim, g LC.De frudl. o lis, ex

H. CANISI COMMENT.,

faerane, per text in | 4.8.1,

AD LIB. I. DECRETAL;

pen. arque ficex religuo f'ruﬂuumpcrcrptcrum
fteriliras modica, velimmodica aftimandaegie,
Qunz ﬁmihrtr:dv:&ga!mm » - & hofpitiorym
condultores nog incommodeé trapsferuntur, gbj
Proprerbellum,auralium cafuminup patum ve=
ﬂigaliad!mmura,nu:hor'pma:ninust‘rr.-qucntau
7 D.Decenfib ¢irind {15,
§-4,verfic.bac idem D Locaticond,

Atque hze exaudiendafunt , fin untm tan~
tum asoum focatio facta fueric; fecus, fiin plua
fesannos: mam hac fpecic fi immodicum dam-
numr’nuuna:moincidcrminfprcitndi eruncannt
!'ubfcqucnus,\rprrmcedcnus, UITHM ex eorum
ubercate (kerilicas ive damnum eiafmodi coma
penfari & refarciri poflir, fexr b in prine ¢ ind g
§.4:8inl 8,C.Delocar. fin condust Uchac racione
utriofque,locatoris & condutoris,damno ex z+
quitate confulacur, arg.l Bona fidles g0, D. De adt.
empii O vend,

Adde , duobus cafibus non ficriremifionem
peafionis propeer fterilitarem ctam immodis
cam: primd , ficnlpi condu@oris therilitas vel
alivd dampum circa fru@us emerferit, fiveillud
in paGtum dedutum Gt pereexe.in LV idsamusviin
procumduab. figa L. Locati cond &2, inpr fup. De
Aepof. Alcereit , quaado damnom non propeer
exiguitarem fruaom perceprorum, fad ex ipfis
frutibus profe@Gumeft ucf;, v §-Vioum coacue-
rit , velfegeresherbis fiveramiscorrnpra fuea
rint, @ Lt5§.2, Etrariocft » qQuizhacnon acei-
doat forruiro cafu, quern locator condu@orifuo
praftare tenerur, fed porils culpiipfiuscondy-
&orfs,quidcblr:mdiiigcntiam in curandis vigjs
bus, &:agmc::n]cur‘.ononadbihuir. Nam fivi
extrinfeca , id eft, rempeltare califivealiofor-
tuito calu hac contingerent , ompind pucarem
penfionem condudtor remittendam effe | prout
anké i me dictm eff.

His adiicicadum eft & illud 5> ‘qudd dampum
propriisin rebus coloni ipfius contingensnnllam
inducatremiffionem peafionis,videlicer fioves,
vel equiex agro, velvillaafe t'e:n.-i::-;h:l\pr:cdo'-
nibusabigantur parsexe in { Bamnum 12,C.De o
eat.coronduft, 1dem & in fructibus jam & colono
collectis & 2 folo feparatis, eriamfinondum in
horeenm (unr reconditi's cum enim percepione
& feparatione Froéhus fa i fintipfius cojoni, ] Si
RESS 16 .81, ghiliBare. D.De furt gn§.15 var 168
vaft De rer dinifuci uecoloni damuofuar, / Plaiss
9,C.Depig 4, criamfi Paul, Caftrud 4 Lagi§iz,
contratiam dixcrit , cxillimans eriam hoc cal
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gemifMionem feri debere, citm cadem hiclubfic
zatio, quz in fradtibus adhocin fole confiftenti-
bus, & nondum (eparatis. Sednonadvertic Ca-
frenl colleétione fru&uum per colenum Ffacti,
ftacio cos ficri coloni, & confequencerilliperi-
e, >juxca valgatam Juris featentiam, Res perit
domino fuo. 4 L9,

? Czrerumhicquzltioniseft, An, ficutobim
modicam [terilitatem penfiopro rararemitritur;
ira édiverfo obnimiam uberratem agripenfio au-

eri-poflic7Quod exidbimant Aat. Gomez Var. re-
L. 16 2 e 3, mum 18, var| quod atrende, quando [ci-
liceteiufmodi ubertas czls benignirate five for-
tuitocaluceveneric : fuader epim id zqualitatis
ratioinrer locatorem & condu&a:em,ng,a’.! o.
D Deadt empls g vend ¢inl fin D.Deaceips! Hinc
¢olligit Panorm. bic mum.2 0, fi locavi , inguir,
molendinum, ¢x quocondudtor percipere fole-
bat fo.onuncautem,quia aliamolendina funt de-
ftructa, velalidde canfa fublara, recepizoo, fiet
angmentam, inquir, peofionis prorara. Quam
fententiam licer & aliifequantur , ego probare
mon pefum,propter cxpreflum text.imd Lis.§.
6, D Locats cond, ubi Jurifconlulius his verbis re-
fponder: Vismajor, toc, non debee condudtori damns:
Jaefe, i plus, quam rolerabileeft , laff fuering [rudus
alioguin modicum dampum & quo animo ferre debet colo
nus,eni smmmadicum lucrum won a:éﬁrrur Etratio dif-
ferentie hzccft,quianonitafavorabilis cft cius
caufa , quipropter ubertatem nimiam defiderat
fibi penfionem angeri,quam alterius, qui prop-
ter vim tempeftans & calamiratismercedem fibi
remitti cupic: figuidem prior de lucro capran-
do, hic de damuno virando eccrat, perdexr in L In ¢o
33:D DeR L 1dem probane Silicet.Fulgof Caftr,
alirelatiab Aric Pinello ad d.b2,in primap. cap,
3.m0m. 3 4.C. Derefiind. vend,

10 Sedforeé quis obiecerir,immodicumin 4.§. &:

appellari;quod jullom modum excedic, w ¢ inl.
Aliens 11,6 4,ver] fin autem certo D De fideicomm. i
bert in! Circalegem 60,6 fin D AL Falc ghinl Non
Aubinm : 4,5 fin D.De legar liboy. Sed melios et in
przlenti argumento immodicum aceipi pro eo,
quod maxicum elt, & nimiu nexcedit;idque di-
¢tat fubiefta maceria, quemadmodd etiam redté

accipit Pinel. d fero Ad quid enim Jurifconfulrus-

ind § 6;cumaniédemodico damno dixiffer,non
idem dizxic de modicolucro , fed ufus eltverbo,
immedicum @ Deinde id aperrilis colligitur ex
text.ind.[.8,C. Delocat. e conduld do in d.l15,§ 4,
D.Locari.conduitum ctiam ex hoecextupoftro:

17y
quibus locis ubertatis nulla habetur ratic, nifi co
cafa, quaodo dnius anni nimia fetilitas cvenic,
ut tunc fiat sompenfartio five {uppletio fterilica-
tscumubertate przcedentium vel fubfequen-
tium annorum, Nequeobftat rext.inl 2, C De
allwvion. ubipropter incrementum agri,quod ex
inundatione Nils acc:ﬂit,:rihurungentu:,ﬁtu:
¢ contra propicr detrimentum illacum cributa
deminuuntur : quiarefpondetur, diverfam-effe
buiusteirationem ; pam isrextus deavomento
ipliusagriloquitur,cuius tefpedtu maiora tnibu-
ta exfolvenda(unt , pon verd agit deau@ione
fru@uam,de quanoftract difpotatio: nam tri-
bura juxta quantitatem rerra penduntur, qued
facisigdicant verbad /. 2, duniinquit,pro terris
quas poffident tributorum prafiationan Agnafeant,

Atque hac mulidniagisobrinent , fi operd &
diligentia coloni in fummam ubercatem ager
redaétus fic: nam hae fpecie penfioncm augen-
dam noneﬂ‘:.iurm:nnﬂuod feiam,addubitatnm
fuits & probar text in/ fn C d.s. De alluvionib ubi
ratio yeddienr & in | fin Depafits,

Quid m:mx,ﬁt’ruﬂusum?mc meflis plurimi
valcant, agerverd vilitis condu@us fit, proprer
v:ll.:raumapuanz.quz-i.-r:l: tempore condudétio-
vist Etnonaugendam ¢ fJe pecfioncm, docetex
Barr. bie Bul::: BHma., guemadmodum negue re-
mertwdam,hconuﬁaccida;. Ecmatiocft, quia
hoc extrarem conduétamaccidit folo commer-
ciohominum contrahentium,unde incunfidera-
tionem trabinon deber, arg.l 8i ferilis s 1,§ 4. D.
Deadd. emptivel vind ¢ d 113,C. "De locar ¢ cond.
Simile evenitin pecunia murua » velinpenfione
i00uUd, incertamoners perfolvenda , ureadem
femper folyi dcbea:,lic:mf&ima:in|pﬁus auéto -
xitate Principis , velvulgi fado autior , vel di-
minutior falta fit, ¢. Cum Chlnonicis 16, inf. De
cenfib.

Nuncadpofteriorem partem huiusCap.noftri
tranfgrediamur, ip qua guztvor.cafus recenfen-
tur, qlibusinquilinus 2oce fanirm tempus loca-
tionis poreft Licite 2 domincexpellié domo con-
duéts ; qui& Jure civiliextantinl j,C, De locas
5 condnie, -

Primusantem hic eft, fi dominus domum a fe
locatam proprio ufui neceffasriam elle prober,
puta, fidomus, quaminhabitabar, corrvir, vel
1goe confumpra eft, veluzorem duxit, ob quam
nmplmnbuszdibusopus haber, velalianecelfi-
Tas CUm UTget, fexs bicing. un, ¢ ind.l 3, Quod
tamen,l.nicliigc dc (Qlinccgﬂj;a;c’ quapoﬂ; chn=
ractam
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veactum locationis celebratum inopinatd acci-
dit ; opam fiillaante concractum inicum accide-
ri6, aut fi locationis tempore imminebat , ira,
quod previderi potaeric ab ipfo domino locato-
resnulla canfieririnquilinam ciiciendi , probat
text.noflor .S un.in verbss, quatamen non immine-
bap. Urriufgue aucem deaifionis ratio hzcelt,
quod priori (pecic ided frecurrarur domino lo-
carori , quod cqnfr:hcndo cum lu_qun!xpo non
cenfearur conlenfiflein cafum neceflicaris , quz
Forcuitd & prater opinis;:.n‘fuum acadic, arg.
L §3D. D traadl, Altcrovero , q-.u‘?d dommu?
faz facilitaci fmpleare debeat , -;}und domum
fuam kb1 nceedtanam futuram temere aleerielo-
caverit, pereext.inl 1.8 fia cum Ifeq. D Vr}:’nﬁaﬁ'k.
az, Unde ﬁns'u.'.ul:m poat Panorn. bicpsum. 6,
em fine y quid licet contractus a principio fit vo-
lyntarius, &cxpoftiadoneceflarins, {¢,C De
eblig. ¥radl, cumdem tamen alicro eflam Jnvito
difiulvi pollc, proprer peceffariamicanlam fuper-
veonicptem. Sed cur non idem inemprione , fi
videliceremptos fortnied impediarur uti re em-
prai !{arioncmfu}:.dtxi._.b €.4a prine,

'Alrer cafuseft criciend) inquilipum, idomus
sefectiongindigear, puta proprer vernftarem, vel

‘aliaec caula, pext bofn §.un & ind.l 3,C Delocar, é

cend. nam aliter non licer domum sccere vel
demoliti , invitoinquilino; alivquiad intere(fe
domino teactur, ! Qus infilam y0, inpr.D.Locati
cond. Et hoccafuidem obfervandum :ft,quudin
fupeniori diximus,ut fcilicet ca refedio necefla-
tia fic, & prateropinionem domini locatoris poft
contraftum evencricyper b rext woft ind.§ . un,

14 Sed hiccontrovertitur, Anhaclocum habe-

antealpecic , qud inquiliouspro ablcrvatione
contraglus eamdem domum pignoris five hypo-
thecz aomineobligaram haber? Sunt, qui cxifti-
mant , cocafucondudorem expellinon pofic ,
propeer juspignoris, quod inre condu@a haber.
Sienim conductor poreft domum pignerifibi ob-
ligatam équocum uepaffefloce avocare,! Pigno-
pis17,D De ,nigwr.g bypoth junita | S csum venditor
66,fn pr.D. De evillgh dupl flip. mulco magis cam
retinere porerig, fecundpm Juris regulame : Cui
damusacliopem seidemezceprionem comperere
muleg magis quis dixerit,) 174,§.1,D.D¢ R.[. ¢
F138- 4, verf nam copt damises D, De [uperficich. .
Verum hazc fententia mihi nog probatur,cum
talis hypothecanon ob alium finem conerahacur
& coolbireatur , quim utlocationiscontratus
eo fit firmior, Eftautcm denaryralocationis,ut

H. CANISI COMMENT. AD LIB, II. DECRETAL.

poflic dominusiaquilioum fuum wdibis ejjcere
propresnecellitatemn, auc refeGionem necelfa,
Fam , urjam probatumell;cigd etiam ea cafy,
quocademdomus pigno: s jurc tnquilino eft ob-
llgau: piguuscu:m quidacceflosium eft ad cop-
rraftum locationis,qui fi difiolvatur, neceile elt
& iplum pignus diffolvi, Codeceflirium 42,DsR ],
i 0,@» L. Clmn principaiis 178, D cod i, Drzdi@ta
verd jutis cegula, Cui damses adtionsm, doe. tum |o-
cumobriner, fcmpror, dogpara rius, auralios
quilpism terrius, qur remab iplo domiso confe-
cutus elt, velicinguilinum ex re condu@a expel-
Icrc.uunautcm.ﬁ:p[:loca;craurcmshzx:s. qui
in cumdem contradtumfuccefic ; fiquidemad-
verlus illumse&é (e ruer poteric jure pignoris,
non autem adyerfus hunc poft diffolurum cone
eractum locationis. Vide Did, Covarr, yar refol.
fib 2,c.i5,n8m 4.,

Tertins caluselt, inquilinum & domo condys
Qaciiciendi, fiin eamale, vel (ut verbo text. no-
{triotar) perversé verfatus fic. Quod duobus
modisaccidere ponit , vel quia dampumiotulit
reilocata, putain pradio prbano, parietibuys, ro-
¢to , five feneltris nocendo:inprazdio quoque
Fultico, yites, arborelve incidendo, auraliud
quid agendo, quo reslocara deterior reddirur,
Aarg texe.anl 81 cujus lg,gﬁn_D.Dmfufr. vel quia in
relocatainhonefte verlacur, videlicetrem loca-
taminlupanar , aurinaliym turpem ufum con-
vertendo.Bald. adl ;,mwm 11, C. Do locar £ con=
dud Necenim locator rem fuam ira clocafle cen-
fendus elt,ut vel rei,vel 2timationi fuz condu-
¢lor poflit nocere, fed potitis, ur ompiaex boni
fide & honeftate fianr,/ 4,C . De oblig. ¢ acFionib,
Nam & inemphyreura, & vafallo receprum cft,
ur propter deterioracionem rej uterque ju-
fc (0o privaripoflitadomino. Auh. Q)usrem bu-
i#[medi C, De [acre[ Ecclef, & tit.17, § 5ydtb. 1, Feud,
_ (Carerumhicduplex occurritquaftio : ung,
quahsfeilicer decerioratio requirarur, ur condus
ctorex relocara cxpelli poffit per locarorem;nec
¢oimob quamlibec deteriorationem, pracipuds
ficaminima fir, condu@orcxpellendus eft s per
text in l.Habitatores 17 ,in pr.D. Locati cond. g inh
Res bona fide 54, D.De contrab empt. Altera o ft, a0,
fiexpellacur inquilinus a domino,tencatur pra-
terearefarcire damnum, & qui actione;

Quodad priorem quaftionem attine,ea rora
penderexarbitrio judicis, quiprorei, & perfo-
narum qualicare zftimare debet magnitudinem
damai,o quamcandu&o:juﬂ'é:iicipo{ﬁhjul-
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TIT. XVIII. DE LOCATO ET CONDUCTO."

ta communem do&rinam Dd. qua dicitur, ca,
quz i jure oullo temporcaur modo definira funt,
pendere cx arbicrio judicis , Meaoch, dearbirr,
gud eafts 73,n8m. 7, ¢ confirmattexe il 1§ fin. D,
De juredelsb. drinc fin.§. fin fiup. Desranfadt. Cum
enim pleraquctalizincidunr , quz quiaproprer
varictatem rerum 5 & perfonarum cerea lege
comprehendi noa poffunc, neceflarid in judicis
arbitriam reiiciuncur ; fcarfrcumdemeracllt
quzitio,quande [cilicet ea commifla Gir; irem in
cxamigatione tc&mm.qu:mﬁ&cmfacian:, Ju-
dicis eft arb:r:arl,[Mars;:.,m.br D Deufur. ¢i.
3:8.1,D.Dereflib.

Quo verd adalteram quzflionem, cerrijuris
elt, condu@orem ob damnumreilocace refar-
ciendum conveniri polle dupliciatione , vela-
&ione Iocm,vcia&iuu:IcglsAqutl:x,I QYui mer«
ces15,6.5:0 Quiinfielam j0,§.1, ¢ L8 vnlneraverit
ﬂ.;.D.Lam‘umn‘, Actiope locaci , quz oricurex
iplo conrractu locarionis & condu@ionis,darure
quenon folium ad perendam mercedem locatio=
nis, fcdctiamad:efarciendumdamnumpcr'con-
dutoremllatum, 4.§.3,cum § frq. Altioncverd
legis Aquiliz, quiaca compertit,quotiefcumque
inrcaliguadamoum etiamex leviffima énlpaac-
ciderit. persext inl Inlege 43 ¢ paffim D. AL A=
guil. Neque ineahaberur ratio s contractusali-
quis dnterveneric, vel oon interveneric ; quia
actiolegis Aquiliz cxre,id elt, ex maleficio or1-
tur, Inft. Dz oblig. gua ex deliff. nafe.§.v. Ubi aorem
und earum a@ufuir,ad alceram noo recugricar,d,
Lagy §.ysemm 5 fin, D Locati cond. ¢od L 43, nifi in
aleccaplus infic.d.lrem queritnr 13,in pr. U.eod s,
Gl Sed i 47,in pr cum L fiq D.Pro [ocio: nec enim
bona fides paticur, utbis idem exigatur, [57,D.
DeR 1. Queceree noranda funr contra €05, qui
rei alicoinooa fe, fed sl alio conducte,damnum
iaferune , qudd nulla racione fe tueri poffint
propeer contractum condationisnon & (e ini-
tum, fedabalio : tamennihilomings ex lepe A-
::lmlia ad damnum reftituendum compell pof-

unt.

~ Quartus & ulrimus cafus oft eficiendi inqui-
i:pum » Gmercedem locationis non folverit per
bienninm, text.b.in § un doin! Quires4,6.1. D.
Locat cond. Qued intelligendum eft de locasio-
nead aliquorannos faa:oam fiad unum avnum,
vel bicanium,dubjumnoneft, guin conduétor,
elapfdamno velbicanio , [tarim expelli poffic &
doqm conducta, licetmercedem locationis fot-
verit, & majorem quoque penfioncmin fururum
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offerat, per rext.inl Necuiliceat 31,C. Delocar, &
condudd ¢n arg.l 6,C.De refc wend,

Re&éantem Panorm bicmum 10 hune texeum
noftrum interprétatur de locarntone ad longum
tempus, idcft, decemannorum, utcvncbien-
sium requiratur , #nrequamejicipe(icinguili~
nus ob nonfolatam pepfioncm:(ecus coimelt; &
ad minus tempuslocatio contracta fic 5 nan) hag
fpecicbiennium non exfpe@atur, fed ftarim con-
duétor debito tempore non folvens €xpellipa-
veft, L3, contrario fenfu C.eod. i, Rariogemd;ife-
senciz hancadfecer , qudd priori calu conduétor
jus inre conduétahabest , quod vocamus urile’
dominium; {.1,§.5,¢0/. 3, D. S ager velfig. id &
emphyt.pes. acproindec ut minimiim biennium exi-
gitur: pofteniori verd calu nullum tale jushabes
conducter,adeoque ne quidem poffefionem rei,
L1,€.Comm.de miucap, atque idcirco,cum noafol=
vendo peceet contrafidem conrradtus 4 julte cx
e conduta i domino expellitur,e.7¢,DeR L. im
6.0¢ 3,5 fin [up.De jurejur. Addittamen hicrex.
molter§.um.0ufi conduor celeri fatisfaétione fi-
bi providerit.ex quo difcimus,moram pelt bien-
nium purgari poflec a conduftore;oferendocon-
feitim penfionem debitam wide fatitis Joan. ablI-
mola bic noco,cum aliquot feqq. Arquebrquatuor
cafuus funt, quibus poreft inquilions ex domocon=
ductacxpellia domino. Quibus (ubiicimuseft.

Quioruscafus , quo nonabipfo domine,( de
quo hadtenuscgimus ) fedab alio tertio conda=
&or juftéeijcitur, videlicer, fi cademres condu=-
&ta vemdira fit d domino,vel alirer alienata: nam
empror, legatarius, donararius, ufufructuarios,
& fimilisfucceflor fingularis, porcft jurecxpel-
lere condutorem ref jamafeempra , velaliter
adquifit®, per texzanl. Emptoyem 9, C. Deloc, o
cond.inl Qui fandum 32 ,D eod.dpinl. Arbores 59,8,
1, D.Dewjufr. Dico, fingularis fucceflor; nam
fucceflor univnfaiis,giniis:ﬂ:hxrcs,con&u&o-
rem conftitutam & defuno, cuiiple fucceflic, &
quem reprafcocar;eficerenon poreft,, Fiam 1o,
C Defoc.creond, Infingulari verd fucceflorchae
ratioeft, qudd , chumnis rei condultz dominus
faétus fir, {(incellige per rraditionem, ‘wel qua=
fi,ut inufufrutuario, ! 4,D.De ufufr.) meritd
cam vindicarcpotcltabiplo conductore, L In rem
aitio23,in pr, D Dearei vind €0 § 3, Infi Dead.
Conductor esim nullum habet jus realeinre
conducta, fedrantiim habera@ionem conduli
contralocatoremfuum; quza&io, cum perfona-
lis fir , cOmIIA tercium non competit, /. fa §.1.
St T R Z R D.Le
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D. De contrals. empr. Quare hoc cafu potiusiple
condadtor contra locatorem agetinid, quod fua
intereftre condudti frui, non adverfus empto-
~¥em,autalium fingularem fuceeforem, cum quo
noncontraxiz Uade cance fecerit conduter,fi
profecurirare conrrad@us rem > quam conducit,
vel omnia bona locatoris, pigoeris five hypothe-
€& juse fibiobliger, veladlopgum tempus , id-

H. CANISI COMMENT.
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eft, decemannos, rem conducae:
hiscafibus jusin te conduftaconftiruatur, gyl
]i:arinnc:xpc]!rpo:crl:cm-..!l:&ﬁ:,pwpture-

cum enim

§t,emm§ D .00

fenrionem , quam haber, /1,
Japerfic.drl i, fin.cum | 3. D Staparvedliy ohc Adie
Barr, adl 9,0, De locat. dprand, Corvarr bb 3,
Far-refol c.35, 6 Ant.Gomez deloc. o cond num 9.
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In Cap.

SUMMARTIA.
3. Emphytenfis quid '
. Emypbysenta domninn riile quarenss vendeye pof-
it
3. Jr:{j-a’amn peffit, wel aliotituls transferver
4. Denuntiatione domine nen fadd , val penfione non
foluta intras bienmum Vel tricnninm, ves cor ch-
dat in commiflum,
§: Pana commuffi anspfo jure infligatnr
Oc Cap. tradtac de Euiphytenfi Ecclefia-
(tica, duoque potiffimum continet: uuam,
quod emphytenta jos faumaleri vendere
potlic, pritis camen denunriato precioiphi Eccle-
fiz, fifortcipaidem pretium mumerare & em-
hytcuﬁminfcr:cjpcrcv:]ir. Alterom clt,quéd
ujufmodi denunciatione omiffa. vel propterca-
nonis dilationem nlera bienninm s emphyteura
jure fuo cadar,

Camautem bz mareriaabaliis latifime per-
trattata fir, pracipud a Jalone ad #t. C. De jure
omphys. & Julio Claro lib, 4. Sewent. § Emphytenfis,
dicam tanthm breviter , quzadexplicationem

1 bujus Cap, noftri perrinent : illud ante omoia
Pramitcens, | quod Emplyteutis nihil alind

T, quam resimmobilis fub canone, id ¢ft,20n0a
penfioncin perpetuum,velad cerros heredes five
g:ncm:inncs.mnccﬂa,§.4,mﬁ Delocas, ¢ con-
Aauitdr,§ #n.D. 8t ager veflg g Nowel. 120, cap. 6.
§.1.Nam in emphytcufipactafive conventiones
foprimis (pe@antar, [, ¢, &i2,C De idreemphyte,
quemadmodum & in caxteriscootradtibns, [,
§.6, De Depq,fé-!.c:pa.rrgi?mz;, D. DeR I Con-

cquimrautcm:mphy;:uta,;:mimnmbllem in-
emphyteufim recipiende, utile sjus dominium,
directo penes ipfum dominum remanente, /. Pof-
feffores 12, C.De fund patrim b 1y,
2 Hocitaquedominium utile poteftempbyreu-
ta \rcndcrc.f‘ta famen,ut precium fibiab emprore
eblatum privs domine denuatier ; qui fi codem

ultimum,

pretiofe nolle renunciaverie, vels denuntiatio-
nis ccmpmcduolt:cnf:scmtlxcllnr,_ tunc vendi-
mrcmphyrcurapm:ﬁ;empronjus fuumaddice-
re: idquein ntraque emphytcufi ram  Ecele.
fialtica quam fxculariconfticucum eft > per text,
buvcin pr.g in L3,C Dejure Emphy,

Bt licer textus nofter dumiarar meminerit
venditionis, idem tamen juriseft , fi donationis,
\rclahc:i(ulocmphyrcut.;jus fuum inaliom ve-
lit transferre, quod apercé confbatex 4 £ 30 verf.
Cr Beavaritia, in verbis, vel affimationis loci ¢ 1hi G,
& ex§.4,1n/ D locas. O condudd. tamerfi Franc,
Sarmicorus lib 2 Selecd Interp ¢ 2, conrrd difpu-
tet 5 exilbimans folam venditioniscontraétam
permiflum efie emphyteutz,nonaurem donatio-
nis,in quoplgnat cum jamallegar:s juribas. |-
tagueindonatione, aliogue conrrady , quim
v:ﬂdlrioms.xi'hma::'o1ur|scmphyuuriciin::m¢
& denunciatur domino ; quam & praftarecene-
tur dominas, i malicin (¢ lccipcrccﬂ:yhyrcuﬁm.
Yotenim tamen, fi nolic dominus, fod confentiat,
utalienetur,vel ipfepoft denuntiationem fa Fam
Patiatur duos menfes elabi, tenchitur novus cm-
phyccura, in quem emphyccofistranslatacht, jne
ferre’ domino quinquagefimam partem pretii
coniticnci five zftimarionis, 4 ver/ ¢ ne avari-
tia. Et hanc so. pattem vulzd appellamus lag-

“demium, JulinsClar d §. Emphytenfis g 23.
Przdifta sarem denuntiatio aded seceMaria
e, ut,fies omifla,vel eriam fa&a,fed antc lap-
{'umduorummcnﬁum:cs:tiim.'-:afucnt, ipfain
commiflum incidar, hoceft, empliycenra omai
fue jure Privetur 5 zext. Bicin § wun g jn d |, 3.
Idem obriner ; 6 inera biennivnm coafticaram
penfionem, Guam canonem vocamus,nen fol ve-
Ity per bunctext noffr. quod tamen in emphy-
teult Ecelefiaftica ﬁugulzre eft: nam in fzculari
trienniam obfervarur, priafquam cmphyreura

ok nean folutum canopem peflicexpelii, iz, C.Ds
fure
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TIT. XiX. DE RERUM PERMUTATIONE.

jure omphye, Utrinfque ratio ia eo confiftic,qudd
emphyteura non denuntiande pretium, aurnen
folvende canonem, videatur dominum direétum
cnn:cman:;n:quc:dcttcoxc&épuain:ur in pri-
varione juris (ut, arg fir. 2 4, verf. d:mqmn’:b,‘:,
Feud. Ut hinc pulehré inferanc Dodlores,qudd,
fi cmphyreuta rem magoi valoris pro penfions
minimain cmphycenfi poffidens celfcr predicto
tempore in folatione peofionis, resoihilomiaus
incaducicaulamveniac , & pleno jure ad dire-
&um dominam reverratur, Jul, Clar.d §. Em-
Phyvenfis,q.8 vverf fed pone, Bald. ad Auth. Praterea n.
$,C.De facref Ecclaf.

Arquehzcpoena Ratim ipfo jure infligicur,
etiamanlli przmifsi monirione,cum dies incer~

7y
pellccpro iplo domine, sear bic drind L2, € Ds
j#re emphys. Addit tamen hic textusnofter niff co-
leri farssfallione poftmoduim [ibi confulere fuduiffer: cu-
jus hic fenfus, quod poft claplum bieanium pof-
ficemphyrenra purgate moram fuam, {tatimof-
ferendo canonem nondum (oluram;idque in cm-
phyrenfi EccleBaltica conftitutiimum cft ;. per
sexs.zafir. Non autem idemconcedendum eftin
emphyteufi feculari, inquanonclt admictenda
illa purgatio mor2, proptercaquddineabicn-
pim; lcd:riCnuiump:zlhl:ul‘umﬁt, antequam
obnon folutum canonem poffit emphyreura cx-
pelli ;5 drque fic longius tempus in emphyteufi
{zculari loco purgationismora {tatucadum nom
eft,

IN TIT. XiX. DE RERVM PERMYTATIONE,

$UMMARIA

i. Pevmutasio quid, th quarum rerum,
1, Res facra O [biricsinles quatenies pervigtay: pof-

fine.

Neer contractus innominatos priacipem lo-
Icum tener permutatio , qui unaresdarurpro

alia qualicumque. Nam permutationem non
contrahitantim,  cum fpecics profpecie datur,
fed & ctim (pecics progenere, velgeousproge
nere, vel quaariras pro quantitate, velatidecem
modii frumeanti pro decem doliis vini , adverfus
Bactolumobtinuit. Eftquelpeciesalienarionis:
unde quemadmadum res Bcclefiaftica, five im-
mobiles fat;fivemobiles , qualervaripofunt,
regulariter alienariprohibentur,ita & permura-
ri; faltemnon nifiex julta & legirima caufz, de-
bitifque folemnitatibus adhibitss, €.1,2,3,65 4,
b.tis.érditumefl fup Deveb. Ecclef alien velnop.

Quez firum faic de rebusfacris & (piricualibus,

uti funt beneficia Eccle(iaftica, juspatronatus,
jusdecimaram cc.analiquocalu permucari pof-
fint. Eccertum eft , promifcnam barum rerum
permutationem fierinonpofle , fed ralem ; pex
quam res (acrz-aut (piricuales cum aliis rebus fa-
crisaut fpiritualibus commurencur , itautfun-
&tionem & conditionem fuam rerincant, & pof-
fe@orem tantum mutent, idque ex peculiari Ca-
nooum permillione ac prefcripro. 1radue Mo-
pafteria, quz fingula fibi parochiasanncxasha-
bear,poflunteasinterfec permurare ; liceretiam
altera ratione poilcMonum alteri przponderer,
io cuims reirecompenfationem poreft- aleeri co
pomine refundi certa pecuniz quantitas; . Ad
guejliones 6, b. tir, quiapecuniaillanonhaberra-~
tionem precii relpectus reifpiritualis, id eftnon
mumeraturprore (pirituali,falicée pro Ecclefia,
fed pro fzcundioribus przdiis five pofleioni-
bus An verd Clerici beneficia fuainter {e permu=
tare poflint, & qualiscr, vide C,Canif. in Swmms

Jib.rin.miexin, VA,

IN TIT, XX.
SWMMARTA,

1. Feudum quid? :
* n, Feudum quatenss [it beneficium,

3. Fendum etinm pecania acquiri potsfl,

DE FEVDIS.
4. Confiflere debet in re smmobili, ¢ quaice reiim-
mobilis eft.

$. Cur nonin e mobili, :
€. Nonneofusfructus indeferiptione fesdi venie domi -
nism utils, 4

Zy -
7. Haras,
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