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manu feripti lecuseftininftramento publico,
quod , figilioEpifcopivel alcerins Ma iftratus
$OIIUPLO; pon vitiatar, urpotechim infirumen.
tum pul:i::urn,proprcrp:i'lbm;:: Norarii, per[e
fidem faciar , figillum verd majoris cautionis
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causd,adpenfiim ve| impreflum cepfea tur.Idqué
fatisprobat cexrashic in verficalum, Sed g ipum
Henviciprivileginm o fup eod, Confirmar latiis
Fclin bic num.20. Quod prof:&d notandum elt
circu inftrumenta antiqua,
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In Cap. C{:m]nannes 10,

SU'MJ'-,[ARIA.

fPecicitheims decifioproponizup,

In uaelibello p o wres ackiones eummnlayi,

fate Ao resss sbyicery baffie.

i Meiani guando locess non ffr.

In tudécio appellnsionts povms ariiculus propeni po-

refi.

6. Diia teflinm anvisier omiiffio diei, menfis , auni,
a0 qrazd geflum. 3

7o Tuftesan mterropandide femporel

8. Teffes anpubiice :'rsﬁr::ra'ucu;mﬁrwrxr!

-]

Gnotrefieiss opser fit ad #fringendum inffrumen-
2

sun pablicu.
Qe mnfiruananta contraviam probagionem admis.
=i tant,vel mos.,
. Teffes inflenments inferipii | finezent feejns confi-
" Biom saterfieiffe, omnem ills fidem abregant,
v2. Tefles bianper alios ::ffupg??m COBVInCE mendacs,
3. GQuued fi seftes wnses nor necefarises infirmmento con-
tradicat:
14, @Quet tefies reggiranr:;rrxrrirzﬁrrﬂ (ympti ad fm-
Eanandum m;?r:::z'{w.rum_. s :
Q¢ Cap. longam fa@1 fpeciem continer,
quam breviter hic contraham , proprer
fingularia, quzinde eraunrur. Joannes
Eremita(elk nomeafamiliz ) reperebat a {’rt_m,
civeVicerbienfi , ex canlamuruilibras 130.(in -
tellige libras Senenfes ) Percus écontrs abjieir,
qtédipfi vendidiffent domnm 180, libris ) dc
proindepetic bas cam pradchis 13e. libris com-
peafari ufgue ad concurreatem quantiratem,
Tandem lite hacaliquamdiu procracta, & publi-
catisteflimoniis , Judices Perrum tondemnant
#d traditionem poflefionis vacuz cjuldem do-
mbs(iatellige pefleMianem vacuam, quaz ane-
mine polliderur, vel detinerur, L2.§.vacua D.De
adlionib.empti dnoend.) A qua lentenria ciim appel-
laffer Petros ad fummom Pont, probavic per
quacuor reltes, venditionem domusnonpuram,
fed'condirivgalem fuiffe: nam hazc conditio fve
modasadjcQus erar,qudd Perrys, quoad vives
ret, domameamdem inhabitazes, & polt mors

tem ejus ad (uos liberos, qui Joannis cranrnepos
tes,perveniret. Anni Vel é,mcnlis,.’x diei, guibas
venditie contraéta erac » teltes dizerane (e nog
meminiffe. Sed rr:‘g[lca:]cmnncs, non conditios
nalcm,ladpuram fuifie veaditionem, quad pro=
babarperinftrumencom publicom, & \pfum re-
bellionemac teltemin codem inftrumenco fiabs
f'criprum.l:aq; rariombusu::mnqu:mdins,[i:m-
mus Pont,pronuntiar, veaditioncm demus cona
ditionalem fuide , actque idcirco Petrum abligas
tam noneflc ad domus tradicionem, inhoc re=
tradanspriorem fentenciam judicum inaliis ve=
1o articuliscamdem eowfirmaps, Haftenus faéti
fpecies, & cjusdecifio,

Ex quibus hzcnocanda occurruat, Primum, 4
quédin libello plures fimul actignes propoani &
cumulari pofliar, per bunc texe, utexiftimane Pa-
porm, & lmola bic, Verliayidredtiig probarurip
! 8iidern cum soders 11, wpr, D.Dejurifdii, o in ¢,
Querelan 1 4 [up Dosloit ldqueadmiflum eft 2d e-
vitandos [umprus lixigantium , quos alicquipra
fingularem a@ionum Judiciis facere necefe e
fet,arg.c.2 fup.De caufapafl crproprieatis.

Sccundumeft, quodreusexceptionem coms 3
penfationis objiciens ¢jus , quod (ibi édiverfo
deberurab actore,poflic camrecte objiceie, eci»
M ex quacumque caufa hor debicum provene-
rit; qued & probatrexe in(ﬁn.&ﬂemmpmf:’mj.fu
bona fidei jsdiciis Inflic. Deadionib gp in ¢ fin.inf Dede-
pofifo. Exccpt&causidcpuﬁ:: & poflcllionis 4 4
rcomalé occupate, & quando debiram, quod per
compenlationemsobjicicar , noacltiquidum:
his enim rribus cafibusceflat compenfitio, jam
Ad.jurib, Aliasad currentem quantitatem. ipfojus
rcﬁrcompcn{ariu,f.E‘.:c‘r:l?y"ret.-,.éydI.ﬁn C.Decopis <
penfar.

Tertium cﬁ.quod:'n}udncinapp:lhrionisnu-;
vasarciculusproponi & probaripoffic ; nam hic
de venditione condirionali in priori inftancia nis
hilpropofitum erar, fed poiteain appellationis
judicio ; de quo latilis dizimus ip ¢. Fraternisaris
17 f4p.De tefiib. gbo atreft,

IY.Ex
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“:FE; TV. Bxhoc rexrueleganter morant Baid: &
Paporm atreftariones , five reltimoniaceltinm
nonideoinfirmari, qudd dici, meafis, & anai,

i quores geftacfl, nonmemincrint teltes, *imo
cxiltimat Gl.& Panorm.in! Infummanum.3.D. De
#qua o guapluvie arcend teftes nondebererarer-

no= Togaride temporc; nifi finc (ulpe&i. Adde,velni-

bug res temporis exprefienem necellarnd requites

104 recvelud in doobus matrimoniis ab eodem con-

10s trachis , i quibus matrimonium tempore prius

"= exclodic fecundum matrimeniom , ¢ pen mf De

ra- [penfal. Ireminre duobus oppipnorara prafercur

b prioc, ] Potior 51.D &) potiores tupign babeantar. Si

my# ‘quidem hiscafibus cempuseft de fubtancia { us

ne loquuntur)probationis.  Similiter & 1o initru-
2= ments privaris dies neseffand non exigitar, /.

e panslt § ides quafissm D, Depignorsb. Licer (ecus fit

= 1a publicoinftrumento,de quo diximus fip eod. i

ti €1, Inbeneficioramen a Principe conceilo dics
necellarid requiritur,/ 4 €. Dediverfis referiptis.

s g V. Bxeodemrextunoftrodeducicur, quédin

8 : probatione reltes publico inftrumento preferans

e tur. Cuinonobitar, {1n exercendisi 5.C bortiziin
i qua dwun_mriull'rumcr_;r:ua; wﬂ.:"‘?_“.‘ probando
- camdem vim habere:quiaid re@¢ dicitur, ubite-
i ftes velinftrumentaabeadem parte proferuntur;
a namutrifgue eademcaufalegitimé probarar. A-
= liter veroubiabuna parcernftrumencum, abal-
tera teftes producuncur , qua fpecie pravalent

# ccltes,juxtab. noft texs.
- } Verumdilputarioniseft , quotnam reftibus o-
: pusficad impugnandum inframentun. Dequa-
- tuor gquidem teltibus excodem rexra hoftro
' conftar ; an verd hiomnes neceffarsi fuerintad
inﬁingcndumin ftramentum publicum, non de-
T claratur, fed de facto cos tantiim predaftosfuil
| # fe: ficuticuiliber litigantium perm: ffurs eft rop

teltes producere, quorvolueric, aifi Judex na-
merum tellium alicer taxaveric, /. ia fine D, De
teftib
1o lrague,rem ipfamcxordiendo, Pramitrimus,
sosderaliinltramencologui , quodtcftious in
contraxium adhibiris infringi vel (ubyerei po-
i reft, ur funtregulariter omnra inftrumenta, £
Crn precibus 8.C Deprobat Nam quandogue ¢jus
geacnisiaftiumentam £t , cni, juxca jugis com-
muais vel municipalis difpofitionem , nulla con-
traria probatio poreft objici, urpore quoditalex
velitob fingulatem ratiosem pracisé inftra-
mento credi ¢ cu;u[lumi”ﬂ: nlrmeninm pi=

TIT. XXII. DE FIDE INSTRUMENTORUM,

ine

blicum a eribus teftibus fubfecriptum, in quo mu-
Lier fa'lcturf:,[e;.cpro pretio, fidejuffific proa-
lio,!. dntigua 2 3.C Ad8.C.Vellejan, ltem inventa=
fivm pet tutorem vel caratorem publice confé-
Cam ! fin.C.drbity sutels 1 tem ubicumque {kazu-
to loci caverur , meinftromento ulla exceptio
objictatur,(ed facim executiont mandetur, qua-
leapud laalcnﬂm‘.tmm:ntumguucn:igmmm-
dequo Jacob. Menoch, Dearbisr ited iih .1 cafier 7
Hoc vero loco deallis mitrumencisagimus,que
recipiunt prubutiam:mc:m:ra:iam,ntr:gulan-
tcromnia inftrumenta , tam publicaquam pri-
vaia, Ingquibusczplicandis duo hac capitacon-
{bitwamus @ unum deipfis teftibusincodemin-
{trumento {"cnpns, alterum de reftibus excrinie-
cus adimpugnanduminftrumentumad{citis,

Quoad prinscapur , certajurisconclulioelt,
inltrumento omnem fidem adimi, fiomnes Amul
teitesinficientur, (e confedioni inflrumenti in-
cerfaifle , Nowells 77 De inflrum cenrela y.8i quis
sginr. Hiratioeft, quiam[trum:gmmrcr feelt
Iesinanimis,, wadeper (e Sdem pon facit,fed per
teftesin codcmmft:umcnwl'cnpms:qm fenepa-
Yerint, necefleeft corruar rora visinttrumenti,
P“’P“}FFIE Climenineo commiflum , guod e~
tes inferipeos falsa Lontineat, ¢ Guanto inf De bis
L .‘.ﬁrﬁﬂ&_!"nt:{lum el Sni "W."ar;.';?: Ad L. .Corn_ide
Jaifis. Ethocinucioque inftigmento, tam publi-
€0quAMm pavatoobEmer ¢« Jicer,fi reltes mortui
fint,velablenres, publicom inttrumensum (ufti-
nedtur, propeer perfonam Notarii , cujusfides
publicaauthoritate approbatacft ; vel priva-
:ummﬂ:rumcn:um habeatanchenticum figillum,
FAD.2. 5 b fatiies d:'x:mm,fsrp boceod tiz.idem Tudi-
clum e, finon omnes reftes, fed unys cx teftibus
nﬂl.“ nc:cﬂariusucgc: leantesfuife, o v.g.unus
uf:p:em:eﬁlbusm:cﬂ:aﬂ.enm.!.ﬁmm:r..C.L‘e
teftami o ¢ Tam litteris 35 fup. De veffib.

Sed guaftionise(t, An nepances teftes peralios
ejuldem inltrumenti ceftes mendacii convinct
poffine 2 Quodomnind viderur,eriamb talis a-
&1’_’1‘!1‘1"_1 totteltesuma cum neganubus necel-
farid requirerer. Nap, neganies tefiespar duos
criamalios ceftes tjuldem inftrumenti, mendacii
convmc-..porc:unr,pc: Ca,quarradic Felin. b na,
46.cum feqq pracipus ¢y ercafm. dom tamtn b -

"5I‘P““'meramgam-s.ie?nnant. Nam
cx fola ‘:'-"'}{ﬁ"aﬂf’ﬂc foapiorein canlan incipa-
li non m".lgﬂﬂl‘ur akil teftes calumnioss nega-
1€ 5 nifi id ; yo dixi » fepacatim deponant
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120
peralind reltimoninm fiom , LLwein:s1.D.Debis
guinmt.fglam  preErerquam fiex parte negantivm
eilent PiL'I-h'.uioul:sIIEiu]d'.ﬁim.t‘l—'crfn hicnum. 48
per text.inl.Optimam C. -Duﬂx:_rab. & commit fiipu-
laz de guo latinsconfule Alciat.Confi599 & Me-
noch, Dearbitr.jud quaft lib.v.cafu 10 5.num.a6 .cum
feg.

*Quid verd A unusseftis non neceflarius inin-
fFrumento ei concradicar;veludi fiininltrumen-
ro contractas tres aut quataor adhibiri fine re-
ftes, & cx his unus'ncget (e prafentem foifle? Ex-
iftimac Bare. poft Glofl.inl1.§.Siquisnum 2 & 7.
__D_(—.‘J-fgm;:d_:eﬂnm,n'n.erilm#r , infirumentum non
vitiari, cumadbuc fuperfic perfectusteftivmnu.
metus , [.Chmitabuley. D.Debon pofliff. [ecundives
tabb, Contra verp Felin: bic, & quidem rectius,
quia, inquit, ratione pactis fallz infirmaruar ro-
tum inftrumentum,d.c. uanta,

Necobftat texcus ind { Cism tabule,quiaibiin
teftamento pibil fal f admiflum fuir,fed quadam
ex figillis reftium non apparucrant , & prarer
illa adhuc eravperfeéus numerus figillastivm,
yidelicet{eprem , quiidcirco toram reftamenti
caulam (altinent, Czrerum fifalfi quidadmix-
tum velappafitum fuiﬂ‘c:.tcﬁar[:.tntnm falficri-
m:oi fubjaceret,l1.§.qaidn rﬂinwf!rﬂ.‘rmj feq.D.
A4L Corm.de 2] quonoscaft loquimer. Quod
idem magisobtiner, fiplures fincejufdeminfiru-
menti teftes negantes. . ;

Quodverd adalterum caputartinet, derefti-
busininftrumento non (criptis, fed extrinfecus
ad impugnandum inftrumentum adfumptis,

ued propriumeft hujustextusnoftei, vaniz &
diferepantes funt hacdere Dd.fententiz , quot
feilicet celbes requirantur.  Quidamenim quin-
que, vecl (altem quatuorrequirunt, aliicres; alu
parant 1d in arbicrio Judicis effe pofitum , utri
magis, inftrumento, ancteftibuscredendum fit,
alij aliter cenfent;ut videre eft apud Parlwr(n. hic
#um.13 quosidcirconon repeto, ut brev:ta:tlccun-
fulacur. Ultima verd carum. qua Inpocentielt,
prz reliquisprobabilior videtur, exiftimancis,
omntinftrumento, quantemcumque publico, &
quofcumgueinfcriptos habeat reftes , derogari
pet duos reftes, veladfammum pegtres, .dcpo-
nentes, contradtum, quiinfirumento continetur
non fuillecelebrarum rali loca yel tempore. At-
que hanc fententiam probantquoque Calderin,
Bucrius,Card Imola,Panorm & alh,apud Felin,
hic num.y§.cumfeqq. Moyengar per textum in gl
Optimam 14.C.Decontrak & commir.fipalar, Crin A
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Tertioloco 5. fiep. Dé probat, Quibus locis cam infiges
mentum fimplicicer per reftes refellatur, collis
gituradidfufficere duos teltes, fecundim juris
regulam , Ubinumerus teftium pon adjicitar,
[uthiciuncduo, inlpPbive.D,Detefitbus ¢5inc.Plu=
ralsDeR Lin 6. Brquamvis juraallegara cxprefsé
non loquantur deinftrumento publico , dequo
hicdifpuratio eft,propterbunc rextum poftrum,
tamcn idevincit hec ratio Dd. qudd fcilicer in-
ftrumenti publici fides tora pendeac 4 perfona
Nuurii.qux:przlhmpn’ou:mhabctprnf& ideo
qudd publicdanthoritare ficapprobara. Unde.zs
quinscered videtur , magis credi eportere duoy
bus tcﬁibu5,quimiuﬂxumcnto,ciim perillosves
£a & naturalis probatio inducatur. Nequeauger
inftrumenti fdem numerus teftium jn eo [eris
prorum; quiaficuc totum inftrumentum depen.
dera Notatii perfona , ita &inferiprio reftium,
guz & cjuldem inftrumentipars eft. Atque hing
arbitror, Bartol.inl Haredespalammnum. 4. D De st
flam.ecteédizifle,quod duo teftes contrariiaded
inltrumentum infringant, licerin eo mille ceftes
fcripti fint.§cd & pradiéta lunocentii fententia,
quam & communem adleric Decius,in o ¢ Terie
locopum.ar. locum fibivindicat tam cx parteaélos
ris,quim exparterei, boc eft, fiveadtorinftrus
mentam profeproferar,five reus,ficurex Abba-
tc & Baldocradic Felin. bicnum 4. Licet Decius
contradifpucer , clm tamen cadem rario fihe
fir,
- Declaraturhzcfententiaduobus modis;: una,
dummodd iftiteftes , quiconrrainftrumenrom
publicum inducuntur, finruadique 1donei & o4
muniexceptione majores, urloquitur texcusind.
! Optimam 1ta Felin bicaum. 4 4. ex fentenria Cal-
derini, Panorm.lmolz &aliorum, guod Judex
arbitrabitur,juxtacexc.inl 3. D Deseflib, Altert
declaratio eft, nifi pro inflrumento concurrat &
alia probario coadjuvans. $ienim aliquis reftis
ininftrumenro feripros,vel non feripeas, proin-
ftrumentiveritate deponar , tuncadreprobans
dum ipftrumentom opus ur minimum effec tis
bus teltibus, rexe bicin§.porry, & lmola num 2l
Quod hane rationem haber : cum enim pering
ferumentum publicum plepa probatio induearun
falcem prafumptive, propter Notarii perfonam,
di C?&mprgcfﬁn«,junﬂé i Irexercend 15.C, Dsﬁ.deiﬂ*
firumconfequens eft,ur, fi uouseltis accellerit
inftrumentum vim babear crinm ceftium 5 unde
ad fubvertendum cjulmodi inftrumentum opus
eric tribus reftibus. Eademratio obfervanda f-‘.ﬂ
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TIT. XXI1. DE TIDE INSTRUMENTORUM. it

& in plaribus teftibus pro codem inftrumeato
deponentibus : fecos verdin Notario.uz fiisad
probandum inftrumentum (uum adhibeatuz,non
ideomagis corroborecur inftrumentifides, cum
omunis vis inftrumenti dependeara perfona No-
tarii,ut ditum eft,ac proinde cjusteltimoniom
nihil novi addicinftrumento {uo , quemadmo-
dumcx Imola elegantecexplicatEclin bicnume-
703,
?'Non obftachiscextusinl.3. C. Siminor emajo-
wem dix ¢ inl.Gemeraliter 13.C,Da nonpum pec.qui-

buslocisinftrumentum nonnifi coptrarioinftru-
mento refellicar , quiainillistexribus aen ideo
inftrumentuminfirmarar,qudd falsd afcriprore
confefum fir,gucei falfi quid ad mizxtom,cum -
trinfgue pareis voluncate fucric conforiprum;
fed quia inceriplas parres crrorintercefleric, gui
nonuifi contrario feripto oftends & probarn de-
ber. Nos autemagimus deredargucado inftrg-
mento fallitatis, quia falfumin cofic admiflom,
contra veluatarem ucrinfque vel alterius parti-
um,inter qua difcrimen efk:

in Cap, Si cautio 17,

SUMMARIA,

4. Cautioindeterminata ¢ fine capjanonprobat.

2. Castionis nomine guid veniat,

3. GQuidsominecanfe.

4. Confeffic liberationis fine canfa valee,

5. Supplicatiofine canfa faitaan valeat,

6. Inobligarione perfonsli exprimends eff aifio y vel
fadtum narrandum.

7. Stipulatio conditionalis jwon adjs@a cansd, valse.

8. In ultims Veluntatoms confiffio fine canfa, veleti-
am falfs, valee.

. Oc¢ Caput dc{'urr:p:um videturexl Sichum
de indebito 15.§ fin. D.Deprobat,Ejulque {en-
3

centiahzcelt,*quédeautioindecermina-
ta;ideft,ablquecaula,non praber ; infertd verd
causd prober, & confitentinocear, pifi éconrra
% iple probaveric cam i (& indebitcemifam efic *
Cautionisaemine veninarfidejullio, promiffio
ctiam nuda,icem pignus, L;.C Dsverbh trrer fin.
jundal, PlascaytionisD DeR 1. ®Caufam aurem
eam-accipimus, qua venit vel ex mutue, vel ex
donarione,vel ex cmpriong,commodaro,aut {i-
militicnlo, Quzfiin cautionc exprefla nonelt,
nihil probaticoncra eum, gui cautionem dedit vel
fecit, perbunctext grin d§ fin quisprzfumicur
cautio illapererrorem emifla. Panorm. hicnum. 1,
Wadenecefe eft, creditor probet, cautam (ubel-
4 {ef Secuseftin confcMione liberationis, qua (ci-
licetquis proficetur, Titium velalium n(i]hii fibi
deberesqua & fine caufa valer, favore liberatio-
nis; | Talepaifum 40 ¢ribiPet Coftalius D Depa-
. Bt licetagatur hocreztunofiro decaurions
feripra , mibilomisusidem re@ ¢ cenfent de cau-
fione nun.f‘uipt.a[)d.ipud Felinum bic sumer. 2.,
Imd amplias, clim quis magisiad:fc:c:éloqua-
fuatur quam feribat, i

In (tipulatione verd addubiraripoflct, cxweo,
quodfub Tir.D.De werb.oblig. é Inflit s0d, nop fe-
mel dicatur,hanc{tipulationem valere, Quingsie
el decer dare [pondes 2 Spondes. Verum cerrins elt,
neque valere hanc vel imilem ftipulationem fi-
nccaula , falicm quodad cfectum cjus attiner,
Siguidem hzc Ripulatio doli mali exceprions
eliditur pertext. an l.2.§ circa D . Dedolimali g me-
snsexcepe. 1dque probar & commugis Dd. featen-
tia hic apud Felin awm.3. 8 apud Ant.Gomezium
Var Refol tomos .c.9 nsm.3.circafin.Licet Emapucl
Soarcz,ibid in dnnotat contranum cxiftimer, vi-
delicer hujufnodi ftipulationcm valere, propre-
rea quod cd formi utanturtexcusjuriscivilis, &
quiais,quifpondet, donare prafumarur,proprer
deliberatam refponfionem ad interrogationem
preccdentem.Sed frultrdrd dicicar, ciim folem-
aicas interrogand: & refpondendierrorem con-
feafusnon purger.Bc quisnon vider, magisdeli-
beratd [cribicaurionem,quam verbis ffipulatio~
pem 2 Quare JC._tichm lubd ir. D De uerd obli.
velceziam Juftinianus,formanc has vel fimiles fti-
pulationss, Spowdescentum 3 Spondeo; vel Promirsea
sentymi Promisea:ivtelligendifuntfemperaliquam
canfamin cjulmodi ftipulatione prafuppofuifle,
aut, quod verius viderur, formamtantum {tipu-
landiveluille praferibere. ;

Accedat, quddin obligatione perfonali, qua-
lisortar ex flipulatione , adtio exprimecada cft
abadtore in libello fno,! §i pupslls 6.5 fin.D.Dena -
Lot geffis & ibi Gl Aut cered fecundiim jus Cano-
nicumanarrandum clt fackum loco actionis, alio-

uinoaauditur, ¢ Dedecli 6. fup.Dejndic.c fin. g ibs
%d}kp.ﬂcﬂécﬂiﬁfﬂ é:.;.:’»f?[);unﬁ&. e,

Nonigitur fErpolatiofine canfavaler, cumex
caaginonpolit. Praverquam fcilerdtipulatio

<ondi-
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