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Retaradverfaciom fuum, & refcriprum cludar,
nibilagic: & poreft Judex 4 Pont.delegarus (¢

tiam{i alicnantis tantum ip refcripto fat mentio)
procederc eriam contraeum, inquem alienatio
factaclt,e.rh.e. Jurecivilidarurin fadtum atio

H. CANIST COMMENT.

AD LIB. 1. DECRETAL.

ei, 1o cojus fraudemalicoacio faGaeft,adverfas
alienantem, adomueid, quode usinrereft, fa-
lemalicnationem factamnoa fuille, [ 1,1, ; D
eod, V. A,

IN TIT. XLIIL
SUMMARIA,
3. Arbitri qui dicantur,
2. Qui arbitratores,
3. Arbicyi jriris,
{ Rbirriboclocodicuncar, qui exconvens
A tione partivd fumuntor ad dirimendam
¥ licem; qui & ideo arbites recepri Give com-
promuffarii vocaatar, # D.¢eC. Derecepess arbisris
¢! Rempomnovam 4.8.1.C. Deindic.
Dixis hocloco; nam & alias ip juee judices
3 dati, quos delegatosappellamus, arbicridicua-
tur, . Arkitre,com | fog D, G)ui fasiflareceg.l1.D.Ds
wollat. dotue; com aliss Ttem noooumgquam arbitri
appcllancur illi , quibus extra litem in aliquo

DE ARBITRIS.

contractuarbicrandum quid commitritur: velus
ti inlocatione aropusarbitrie locatoris fiat ; in
focictate, utpareeslucriabalrerotocioram vel
alio extrancoconfticuantur, [.Secietarems 77,4 fin.
sum | feq. D Pro [ocio, e f vulgdarbicratores nun- '
cupeatus.

Sunt & arbirri juris , qui ex prefcriprojuris
adfumuotuc: veluri 6 judex fulpe@usallegerur,
jubentur partes eligere arbirros, qui de fufpicio- %
nis caufa cognofcant,s 4 & c.u1.De officio & poseff.
yed.deleg in 65 ¢& L wli.€. Dt judicsis. Scd nequehic
textusadillos pertinet, fed raptummodd agit de
arbicris , quicx libera conventionepartiumad-
fumuccur,

o Cap. 1.

Uod hoc Cap. dicitur de ano velrribus
Qndfu_mcudis,couﬁln potiuseft quam prx-
ceptizfiquidem & recte pari numeroadiu-

mi pofic conltat ex e, fég. & 6. Isnoswit 11. inf,
cod. g L, Item finnms§ fitn duos; & §. principalicer D.
Dr arbitris.

In Cap. Non finc malta 2,

SUMMARTIA.

12 Arbitricaum juramenta partinm an adfumt poffing.
2. lurdmentum quands fervandum [is vel now,
3+ Iuraments vis (pectasr ad forum Ecclefiafticnm,
4 Arkitrs anbeneficinm Ecolefiaflicom nni admdica=

¥, inRerURRIENTE COTIA Pecknia quantitale 5 pof -

nt.
. Turamentum frandulenter extortnm anvalear.

Uo ¢x hoe Cap. obfervanda potifimam
Duccmrun:: usum,quod arbieri cum jura-

meato parcium ad{umi poffioe , ctiamin
«aufis beneficialibus. Alterum, quedarbitri ex
saufa poffintuniadjudicatebenchcium Ecclefia-
fticum, & cumdem condemuarealteri incerram
pesuniz quancitatem. Accedatgerrivm, quod
jutamentom perdolum & frandem adverfariiexs
tortum iplo jure valear. Sed fingula latits infpi=
ciamus,

Quodcnim ad primam atciner, de jitramento,

guofcadbrniogere poffunt parres,deferendoarbis
trorom femtentizx, haic contrarius rextns objisi=

tacin § quia vers mulia Nov. 8. De judicib, dni”
Auth Decernst C.De recepeis arbitr sx d Now.de/ump=
sacflylices ohfeariiss. Que loco Jultinianusimpso- '
bat boc¢ juramentum .adcoque ipfum arbitrium,
euiadjicitur; idque ob periculum perjurii, quod
ob facalratem juractinminde confequiloler.

Nibilominus,non ebftante hoc jure Jultinia-
neo,adha sendum eit rextuinoltro,quoillud ju-
ramestum nonimprobatur, uri patetex fine cap,
mofiri,in vesbis, ad obfirvantiam ipfises, v ibi Glof. in=
no¢, Panorm, & Imola. Et satio in prompra
il quiapendesexilla jurisreguta, qui dicivur,
Tores juramentum ¢ flefervandum, quoties non
redundatin przjudiciumalteras, neevergicin
difpendiam faluris @tccaz,cx c.Cam conringar . 8.
in fiar inf Dt jurepar @rc 2 Depaluin 6.

Ut mirum fic, Bute ind. Anth Decernt, ex difla
juris Canoniciregula contratiom exiftimatle. co
qudd praftitio hujus jurament: hr contra pra=
ccpram Frincipis, in d. Auth decernst, cuipacere
omacs iencmur fubreatu moscali; & perconfe-

; = Wr



13
a-
3,

i
D.

°" 5

=
1

vd

J=
Py
-
3

It
1
8.

F
I€
-
1

TIT. XXXV. DE

quens juramentum fervari non d:best,c.hm ver-
gatin difpeadium flutis 2ternz. Verum huic
argumeato Bart. facilé occurritur, negandapra-
ccptum Prjocipis contra juramentum nos ob-
ffningere fub peceato; § cum juramentivisnon
ad forum Principis,fed Ecclefiafticum, tamquam
res (piricualis, pertineac, & Venerabilern 3 4, verf.
idem etiam cumver( feq [up Deeled.dyc. Nowit 19 inf,
De judic. ejulque obligatioin ipfum Deum diri-
gatur,c. Debitores inf. De jursiur. Adcogue rarione
juramenticeiam adverins preferiptum juris cis
vilisquiscenveniri poflic coram judice Beclefia-
ftico,c fin De forocompet im 6.1md ctiam judex(z-
culans cogi per cenfuram BcclehaRticamad ejus
ebfecvarionem,uc eft textusin ¢. 2. De jurejur.in
s Igicar certijurs eft, jurameatt adjicipoflear-
bicriofive copromiflo,refragareficer jure civili.
Ad aleerum quodacciner , res Geisimplicata
eft,proprerrexc.inet fup. Depadiucnin . 4,fup.
4 Detranfad. quibusnon permittituralrenilingan-
tium cedere litide benchicio mota, cf lrg: 5 ut
expcnfas factasabalrere recipiar, proprerea quod
hzc padtio imopia fpeciem continesr. At yerd
hoc texto noltroarbitrorum featéria fuftinerur,
qui unus lier benchiciah cadir, alter verd conrra
inrefufionem quinque marcarum condemnarur,
utliquerex finecap.nofirs, & magis confirmattex-
tus ine Nifi 1. inf De prabendis. Quare Hollienfis,
utrefertenm Panorm,bic,diftinguendum purat
inter ceflionem juris fpiritwalis, quz hiberopar-
tivm conlenfufit ; & cam , quecxarbitiorum
fenrentia: ut prioxi caf pecunia velaliares tem-

e

ARBITRIS. €1

poralisintervenire non peffic,juxta 4.c.4. pofle-
tiori verd poflit, ¢o quod non {ponte, [edquo=
dammodoabinuitoexarbitrorum fencentiatems=
potale praftetuc,sexs. bic ¢rind ¢ Nifi Verium hanc
diftio&tionemapeice refellic tex.ine fin i Dere-
rum permut. qui in arbitrorum [entenoia idem
cenler, qnoﬁ 10 fponlan:a ceflione juns .ﬁ:ililua-
lis,quippe utroque calu juris(piricualis, quippe
utroque calu jurisfpirizualis &ftimatio quadam
elt. Quareie@ius exiftimar Imolabie,arbitro-
rum f¢ncentiam ¢o calu valerey quo lolius pacis
vel pieracisrelpedtu pecunia velaliaresrempora-
lis%@¥ crum (kataicar,per bumctext in fine ¢ in d.
¢ Ngi Secus liincompenfarionem ceflionis juris
fpirirualis condempanio ficret intemporalialeeri
applicandosnam hac [pecicfententia arbitrorum
infimoni® noram inciderer, & confequenter non
valeret,d.c fin juniloc 4 5 (up. Detran/ad.

Quod autem juzamentam fraudulentercxtor-
tumipfo jure valeat,innuic text. b in fie,in V.ab"
Jeluas, quod prafuppenitobligationem. Quam-
visGlibid yerbum abfolvas interpretctur,abfolu~
tumoftendas , chm juramientum adiilicitanen
extendarur, ¢. Qwanto 1 8, ¢ ¢, Quintavallis v 3. inf.
De jurejur. Sed cumarbitrorum fentencia in favo-
rem vel gratiamalecrius parrislara iplo jure vae
luerit, licer cxceprio doli mali adverfus cam de-
tur,l 5 C.hir. & conlcquentereriam juramentum
fubfticerit,abeoablolutione opushaber; przfup-
pofico tamen, qudd fententiaarbitrorum non fi-
moniacé , fed pro bono pacis Jata fuerit: nam
alias yerior videbiturincerprecatio Gloflz.

In Cap. Diledti, 4.

SUMMARIA,
1. Compromici in feminam an pofis.
3. Imdicandi innnss nterdidlum muliers,
3. Nifs aliss confustudine joct vecepram fs.
4. Anob bensfizten prohibeasur,
odablmp- Jultiniano cenftitutum cft in
' Q!ﬁn C.Ds receprarbirr, ne (ilicer mulierin
arbitricem eligatur ; pulchre hoc noftro
textu reftringitar , mifimulierex confuetudine
loci jurifdictionem fibi acquifiverit, T Exquo e-
2 mim mulicci officio judicands a jure interdictum
clt,/. Ciom prator.11.§ penuit D. Dejud ¢ l.2. DeR.
I.confequensceft, urnequeincam compromichi

poffic, 4.1 fis. figuidem arbitria ad imication¥m
judiciorum redacta fune,/ fin.D eod. | Unde ¢ di-
verfo ﬁconfuc:udmclocucccpcum fic, vt jodex
eflc poffitmulicr, poceric & arbicriumin fe fufci-
peic;tamquam minus majoriinfiz,. ¢, Pl fempor
DeR.Lim 5.

Neque verum omnind eft, quod Paporm. kir
putat mulierem ob honcftatem prohiberi judi-
cem efle;atque ideirco contra heneltatem hujuf-
modi ceafuctudinemintroduci : pam alind evin-
¢it refpodfum 1.C. Pauli, que commemorar fz-
minam s:07tbus prahiberi,ne judex fic,imd./.Cinm
Pratar § moribus.

In Cap, Cim dile&us. 6.

SUMMaRIA
2. Coram arbiirs qus reconvenivi non poreft,

1. Coram erdinarii Vers jadicibss fﬂhﬂ.
3 VY & coram dudegaria,

H; 4. Rari¥

-




€2 H. CANISI COMMENT. AD LIB. I. DECRETAL,

4. Ratiodiverfitatisinter hos ¢ arbitros.
§.  Avbicer uns adjudicando rem anpoffic eumdem al-
terd conderunarein pacaniam,

6. Arbiryi poraflas.

Perté hoc Capur ftatuitur,ne quisrecon-

1 A\f:nirj Poﬂ'::curam arbitris, quia, inguit

: rextusarbitri judicare'non poffunt nili de
hsstanciim, de quibus eftcompromiflum, Eadem
ratio cxitacin . Sicumidies 1 6,§. plenum gpinl. Non
diftinguemies §7,§ fin. D Derscept arbisr.,

Secusobrinccin judicibusordinariis ,_ coram
quibas reasab agtore conventus redte recon Ve-
pir adtorem fuow,etiamex alia caufa, licetalids
aftoralrerius forifiv, quia per copventiopem ju-
nildidtio Judicas proregarur ad reconventionem,
[ penult cum Aurh fiq.C Defewt oy interloc.omn jnd,

idem oblervatgrin dt]tg:tﬁ-jlldwtbus.uz non
minis coramiis reconventient locus fic,ine., éo
£.2,inf. Demutpispetit. Quod tamen pon videzur,
ciim h1 coguofcere non poflint nifi de rebus 1n
maodaroexprefis,e.ye; o Pave (G40, fip. De
offic. & povef? jud deleg.

Verum diverfitacis rarionem hane geddicPa-
porm . bicwumer.6. quodJudex 1am ordinarivs,
quam dclegacus , invitoreoadiri folear, Nam
hinc dicirur Judicium inigvitum reddi , /. Inter
Pipulansem 83,6 [(Stichum D. De perb.oblip. Unde
meritd ex haccaufareo fubvenitar, uretiamin-
vitum aétorem in eodem Judicio reconvenire
posfic.Cujuseniminagendo obleryac arbicrinm;
eum & habere contra e’ Judicemin codem pe-
gotio,id eft, Judicio,non dedignerur,texc.ind.l;
pen jundla Auth feg. Arbitriverdinyitis noadan-
tur, fed werinfque pattis libero confenfu, adfu-
muntar; ac proiade reconventio coram iisinfti-
tui nonporelt , cum Gbiimpurare debeat reus,
quod caufam fuam campremiffo pon compre-
henderit, qua ratioin cfeCueltipfivs Barr.ind,
Aurh. Bx qua & illud e fhici pofle putar Bart.uc, 6
delegatus Judex nrrinfque pareis volunrace im-
perrarus fic , ceffct & ¢oram ¢o recopventio;
quod norandum ot =

Ex pradi@isdaplex quaftio oritur ¢ una,an
arbiteradjudicandouniyem, dequacontroves-

z

fiaelt, posficcumdemalteri condempare in afi-
am rem,qua compromiffo ooncontincrur. Aites
racht, anné acbiter licigantescitare posfir, come
tumaces puntre , certum Jodicitdiem parribus
prafticucre, ubi fcilicer haze compromi{fo
comprehenfa noa funt. Neurrum fiers pof-
fe:ab arbitro innuerc videtor texcusin 4 L Si
ctem digs §.plennm , ind | Non drﬁérj‘gkem,m §.de officie
£ § fin fhinl. De bisrchus 51, D De recept arbir. &
perhunceexcum quidiferre afficmar ultia facere
pnop pofle,quim quod compromifio continecur,

Atramen verius et , quoad priorem gu ftio-
nem ; quod posficarbirer hanccoodemuationem
facere , pertextiinc.z Juap eod g juce Nifia 1.dsf.De
prabendss, Panorm bicmum. 8. ex Bare fentenviain,
Agpiliana D.Detranfa®. (i vidclicer atbiter conde-
moccigpecuniam praftandam aleeri. Namclim
per pecuniam omnes res aftimenrur , [1. D, De
comtrah ompt ¢ 1. Siita fidsjufforem 45, D. De fidenf,
non yidetur procfusalicna res , fiin pecepiam
condemnanio fiar ; cumhzc loco rei fuccedar,
Idem videmus in Judicio communi dividundo,
in guo licer occafione divifionis non posfic rem
noncommuncm fcd propriam alteri adjudicare,
1Vt fundus18, 2o, Cemmauni divid. tamen fi tes
commodam divifionem noa recipiat, permiffam
eft Judici, rem uni rotam adjudicare, urisalieri
in cerrampecuniam cnnd_cmnctur.ﬁ Eédsm 13tgr-
weninnt Infliz. De officio jud ¢ .3, D.Com divid.

Quoadalteram quaitionem , obfervandacft
hze regula 2 Bernardo tradicain gl qudd arbi
ter,fivearbireiomnia ea expedice posfing , fine
quibus caufa commedé cxplicari five rra@ari
pon poteft ,nam & inhoc confenfum racité cen~
fetur,arg.l.2,C.De jurifd om.jnd & c.Praterea s fup.
Deoff. crporefi. jwd deleg. Unde te&ké arbirer parces
citat , ! Dicerery,circafin dod.l Siciom diesay, §fi
quis cumlfeq. D Derecept arbitr. Irem contumacem
punit,fcilicetin expenfas partis, I.Non ex smnibus
#4,D eod Paporm. brenum.av, Ttem teltes audins
non autemeoscopgere pateft,clim nullam habeat
jurifdiétionem,d./ Nosexermnib. Quare & ininte-
grum reltitair, fiincidenter reftitunio petatur,r,
penlt gle 1bi GL fup. De refber inimicg.

— T — g+ —

" In Cap,
SUMMARIA.

1. Compromittiinlaicum non poteft dere (piriruaki,

2, Nififimulcsm Clerico adfumntor,

Coutingit. 8.
3. An idemsobtineat in delegatione.
#+  Dercbus Eccleffaimmobilsbus anpaoffit compromits
# fine auiloricasefuperiovis,
O bfq Te
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TIT. XEII. DE ARBITHIS. 3]

3 Bferya ex hoc Capire inlaicum coapro-
O.nirr; pon poflede e l‘pi'rr:ui!l.L Latcihige
temipinicaalem » vebuo Beoeficium five
dignitacem Ecclefialliciny, item caufam magri
moatalem, decimalem & Gmiles, ¢ fin.De imdic in
b g5 fin inf De permut. Et ra[:orﬁ'.qu;a utlaicus
incanta fpiriraali probibetur Judez e, c.2.inf.
De indic. fraquoquearbiter, perbrexs. fiqumdem
arbicriaad fimthicodioem Judreiorum fune seda-
&a,l1.p Derecept, arbity,

2 Jurctamen permiflum eft; otlaicusoous five
plieces imal cumn Clerico inarbitros adfumi Pof-
fiar s Erizma re fpitituslizoamde temporali du-
bium pomelt , guin ¥el folus larcus inarbicrnm
eligi posfic, eriaminter BEcclefiatticos, .4 fmpra
bocgir. dummoddid far auorirate Judicis Ec-
clefialtict, s Per ruas 9,hoctir. Hoc enim caly ma=
gisdigoum trahicad (e mmusdrgnu'rn,nrg.n-;,f_nﬁ
Deconjecy. Ecel. Hiac camen excipinntur caulz,
quz oullo arbitrio ram laicorum guam Clerico-
ram (objacenr, vrfiniea @ marrimoniales, [i-
berales, eriminales & populares, qua majorcs
Judices proprer fai momeocum defiderant , ¢ pe-
nult [up. Dein mteg.reflir. ¢ | Nondiflinguemeee 37, §,

J g4 D De recept.arbier.

Querunchic Dd anquoddiGumetde com-

’ promifloinlaicam & Clericum fimul, idem ob-

tincatindelepatione rei fpiricualis? Quodexilti-
mat bovola. ind.c Perrasnum 18, argumento du-
Goabarbitzisad delegaros Judices : fedrectius
pegat Panorm ki-nwm ¢. quippedelegari Judices
publicé judicandi mun:rcfunguutur,xf,ﬂa}pus

T i s, i W . e, e e g ‘e, e

In Cap. P
SUMMARTIA,

1. Fallifbecis.

z. C.om;rfumrri:'w:ar&f!rns;a:rﬁ‘d; legatione ERU{ mowy
abflante

5. Arbires fontentiom ﬁmwrwgni?u.gwmir

4. S.Pannfixconcurrit com gtéolibes [udice mferiors,

o= Procuraror erianr generalissr conflismerees compromis.
ferenmons poreff, :

6. Quidfi compromiferit abfgwe randuto fecialii

7. Fallatprocurator ad quidtencarny | & geflank eo
quatenses teneant.

8.16. Ex compromiffs (mplici mom datur adfio ant ex-
ceptio,

9. N alizer igrey compromitientes fiorit conven-
Trepm,

D.p: tadic.quodablordom effecinre fpi:iruiﬁr'{-
ereeri per laichnt,d ¢, inf Dedrdic. Facite El:de,'u
SiMarta 1o, fup Beconfirerns, Arbitiornm verdpa-
teftasprivata eft, aullan jorifdi¢tionem ¢onne-
xam habeos, fed rantummod & nottonem canlz;
P At Prazar D Dereind. inndtal C.oeinrifd om.
ind Erhacratigge fir, quéd; licer Clericusinre-
bas tam civilibes quém (prritaalibus (e pon pofl
ftfubjicere fmculari Judrcipere Sidiligenierz,inf.
D€ foro bomper. comprosiitere tamien posficdere
civilifivef@cuiariinlaicom, criam fine aultori-
tatefuifaperions |, r.piedi 4,bectit ¢ tradicibid,
Pasorm.

Scd utram de juribus & rebos immobilibus,
qu akias ajurs prohibencur alicnari, de quibus
inc. Nullt snf Dereb Ecele non alienan junéfocan. Pla=
enit XIT quaft. 2, posfic compromire, abfqueag=
&oritate fuperiens, majorss infpectioniselt. Be
ceree prima fronte videcur,qudd poshic, persext.in
d.c. ouledt s cum permiffum fic Clerico per fecjual-
modi rem deducereinjudicia , c. Edorering, ¢ ibi
Patisis{up Dereferip¥ Atcamen verior elt fententia
ipius Panerm. in d.c, niledi cirin veper d. c. Pertuns
num. 41, hocais. qudd non poshit fine Bpifcopi con-
fenfus; quia probibitaalicnationecenfitur omais
aétus prohibirus , per quem devenicac ad alicna-
tionem,d.c Nullich c.Citm que uni oe R.1ix &.enl.
Oracio » pe ffonfalib. Deinde compromifium fpe-
cics quzdam eft :ranra&:onis,quiau:rumqu:cﬁ
voluntarium. As tranfaffio fieri non poreit fine
confenfu fuperioris,e Peniens 8,&c Decateroy, fup,
Desranfad ergéneque compromillum,

er s, g,

1. Vilny fentencia 2 pareif 204 fuerr Bomologara.
11, Excompromffopir [iipslasionem fatto qua adfiode-
tur,
12, Ezfimplice compromillo mon dayiactionem autexces
pitonemn ture Canonico.
13, Intellefes . Diem proferre27.6.ulc, D.Deres
sepr.arbitr
T4 Homoligasioffoe approbasio an: ripto fieri debeat,
15, Homelegario o5 ex ea oy an laenm babegt, nonokb=
Ranteforma compromiffi per fi iprlationens,
Vel granda compromiffs adiedaefl pana.
17. Semelcompromifia vel prafina pani compromi(fum
Jolvitur
18, Contumacia alteriys EORPT O enIIRT Ron impedie
COMIEE PRETIAN ,

Hane
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" WAncDeerotalem Panorm. inReperitione
fuayocar utilem, quoridianam, & diffici-
lem , ut reverdcft. Nospauncis cam per-

ftringemus , pramifsd tames breviter factifpe- |

cle.

Tapoc IT1. mandaverar Archiepilcopo Pifano,
ut arbicrorum fententiam ( que alids dicicur
laudom , velarbitrium fiveacbitramearum )la-
tam inter Hofpitalatios §. Joan. & Plebaaum,
idelt, Parochum de Pifcia excquerctar, Cui ex-
ccurioni Plebapus cria oppofuir:unum,quéd non
afe;led a procuratore fuo geoeraliter conftituro
compromiflum eflec:alterum, qudd procurator
ex confen{u Canonicorum fiorym , quosetiam
caufa concernebar;conltitutus non furfec: & rer-
tium , qudd feorentialara fuiffet & cribusarbi-
tris, quorum unuscrat Clericus , & duolaici,
contrac.2,mf Dejudic. Dehisipiturconfulrus$.
Pont.relcribir in huncmedum : uc,fifcarencia
arbitrarum 3 Plebano recepra,ideft, comproba-
tafucrir,ca indiftint e rara & firma haber & ex-
ecutiont mandari debear.Sin miuhs,iufpiciolmr
tere, aa parna compromiffo adjedtafueric, vel
pon fuerit; priori cafu procuratorem gonvenien-
dym pocox nomincipofteriori adid quod inter-
elt ftari fearenciz arbirrorum. Neque othcere,
quddfententialaca ficab uno Clerico & duobus
laicis, cum authoritate Judicis d:lcgariﬁmui in
bhoesomnes fic compromiflam , quafiauchoriras
Judicis hunc defeumin laicis fuppleverir,

Inprimis hic norandumeft,quad,non obftan-
te delegationc canfz,ad arbitres deveniri poflit,
etiamficadem caula coram delegaro Judice arbi-
trariceeprafin,e.Cimolim 7. dc [nnotuis 12, boctit,
Autp Sitamen C.Detemporib. appellar. Neque cnim
mandatum datum delegato Judici,ut lirem cog-
pofca, & dirimar, impeditcompromiffum fieri:
cum mandatomip gratiam litigantium emana.
verit, cuihaud dubiérenuntiarepofiuntlitigan-
tes,recurrendoad arbicros, /.pes.C. De palfis,

Obfervandum verdeft, quod acbirrifenten-
tiam fusm exequinonpoflint, quiamullam jurif:
diftionem habent , fedtanthm nocionem five
cogoitioncm caulz, /. 4ir Pratop ¢, D Dere indic Si-
guidem privatorum confenfusnon cribuicjuril

itionem,/ 3,C. D¢ jurifd.em jud. Quis igitar Ju-
dex?feilicer ordinarius ipfiusrei condemnari per
arbitros,/. A divo Pior;.inpr.D. Dere judic. ¢rlpen.
C. Dereerpeis arbisr. proprerjuris regulam, quia-
&orforum reifequi debec, L2 .C.Dejurifd.om jud,
#.8i elerissté 5, @ ¢.Clim it gonerale 8,inf. Defore com-
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pet. Veletiam poreft el fummaus Pone. per . taxt.
¥ quippe 8. Pont. per totum orbem in perfonas 4
& res Beclefiafticas ordinaria poteftace uritur,
& cum quoliber inferiore ordinario Judice con=
cutcit, can.Cundaper mendum ¢ can, Ler princips-
lem1x quaft.3. Licer pofterjorijure Coneilu Trid,
buicdcrogarum Git;qued hicnon profequor, fed
videaturidem Conc. Seff. L4, .¢. 2, in decroto devas
ferm. Sed cucponiple Archicpifcopus Pifanus,
cui antea cadem caulacommiflafuic , non exe-
quitur fug autheritate lencentiam arbitrerum?
Ideo, quia huic executio imul mandara noa faie,
Haberquidem illud privilegii Judex 3 Principe
delegatus , urfcotentiama fcjaram execurioni
mandaceposfic , c.Sienifcafii7. dnc. Quarentizé,
Jup.De off & poreft jud defeg. non tamen 1d adarbi- -
trorum {earcatiam erabendum ek, cim hoe nul-
lojure exprelsé cavearur.

Notaadumtertid,procuratorem licet gengrd. |
liter conftirutum , nen pefle compromireerein
arbicrum velarbicses , texed o iBimorant GLPa-
oorm.¢r Imola. Erracio eft, quia cempromitrens
videtur incaufa quodammoda rranfigere , cum
fponte,nullanecesficace coactus,compromirrar;
arverd procurator fine fpeciali mandato rranfi-
gete non patcﬁ,#.Cﬂidagmfum 4y De procurai in
6, ¢/ Manduto 60,D.cod.stz. Quamvis coim inftar
judicti procedatur coramarbicris, /1. D,Derese-
prssarbity. tamen cim per compromifum redda-
turdecerior conditiaiphius principalis, proptes
appellationem, quz jure inhabicaeft 3 (encentia
arbitrorum, /.1, C ¢od,eit. redté quoguc admiffum
cit, ut generali mandato ad agendum vel defen-
dendumnon veniat compromiflum. Sic & pa-
Gumde nenpetendo, jurisjurandi delatio, cone
traftus matrimonii, gencrali mandato nen con-
vinetur,d.c.Cui ad agendum ¢ ihilatises D fin inDe
procuras. lib 6, com bazc magni fincprajudicii.
Adcoquelicer hac claufvla procuracor darus fir,
nepoflicetiam exequica , qux alias requirunt
{peciale mapdatum, pihileminus hoemandarum
non exreaditurad ea, quz (pecialiter exprimens
dafunr, A.c.Cuiad agendup. Idque introduum
et in utilitarem confbitucntium procuratorem,
pcex peneralilocurione faciléin fraudemindu-
cancur,arg [.Chm Aquiliana 5, D.De tran/ad.

Sed ponamus procurarorem compromififTein{
atbitros, abfquelpeciali mandato, Hictandem
fubiatrat diftin&io textus noftri,uc fi paenacom-
promifloadjedta fueric, ipfe procuratorad psz-
Rationem p@ne tencatur ; fin minus, ad id quod

e
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-jntereft adverfz partis. Cujus hac ratio eft,
qudd padtum procuraroris domino diffentienti
vclignoranti nocerenondeber, [/gnorant. 41, D.
Deprocurat.¢rl Siprocurator 10,C éod. Nocebit igi-
taripfi procurateri , cumaoems facto [uoalteri
noceredebeat,/.Faldum D.De R.1.

7  Quarehictexcas fingularirer notandus eft, in

eo,qudd procurator;nallo vel infuicienti man-
datoinftruftus , tenearuradverfario inid quod
intereft : & confirmattexc. in/ Planutius 6 1,¢% ki
GI. D. De procurat. Licet alioqui Judicium pera-
@Gum cum hujufmodi falfo procuratere ficipfo
jute nullum,/ Licet 16,D d.tit. Bt hze verafunr,
nifi ea, qua fuatactaa fallo procuratore, domi-
nuspoltcacomprober, velratahabueric , perh,
text.drin | Licet 56, D.Deiwd. quiaratihabitiore-
erotrahitur, & mandato comparatur, ¢ Ratibsbi-
tionem DeR. 1.in6 , @0 L fin.C. A4 5 C. Maced. five
falfus procurator fententiam pro vel contra fe
reporciric , rexr bicgnind l Licet D.Drind. Adde
Ardr Gail lib.1 .Obferv.47, irlgbuc hocrextune-
ftrefublequens racthabicio Plebani firmam red-
ditachicrorum (ententiam , itaurcontracum g;i
posfic proprer fententiam'  Undehicdeefedia
fencentiz arbitrorum quadam pauld accurariis
difcatiamus,

g8 Sciendum itaguseft, ex fentencia arbitrifive
arbitrorum , quibus caul# cognitio & ‘decifio
commiflaclt fimplicirer, id eft, nollainterce-
dente (tipulatione, veladjeftioncpoenz vel ju-
ramenti, nullam adtiopem vel execptionem na-
fci, L1,C. Derecepr.arbity ¢@nl.2, D e0d. Quoniam fi
aliquapafcerctur atiovel exceptio, eahaund du-
bié effer adtio judicari , fiveinfactumactio vel
exceptio; fedneutraoritur nifi ex fententia Ju-
dicis , [ Aori8,C,Dereh cred & §.item [§ inindicio
Inflit. De sxcept ¢ tororit. D. Deexcept reiind.

9 Verum hoc ira , nifi alirerinter compromit-
tentes conventum fic; urpura fifibiinvicem de-
bitores int , & pa&i fuerint , me quis peracid
quod fibi deberur, i fententiz arbitrinon parue-
rit:nam hoccaflu vincentiexceprio datar, /.Lié-
gatores11,§ interdum D.Derecept.avbitr, idquepro-
pter naturam paéti, cujus oficiumeft parere ex-
ccptionem,nonactionem , [lurigentium 7,5 [id
eumnullan pepad. Dixi, fi ibiiavicem debitores
fintinam nonfufficicunumalceridebere propter
inzqualitarem,/ pen C Deverepe ar&f:r.d.!.Lr’tr'gnu-
ves§ item Lulianus ¢ | Idem Pomponises 14 civeaprine,
D.Derecept arbitr.Exhac prima exceprio eft.

19  Alteraeftynififcarenciaarbjerivel arbitrorum

DE ARBITRIS. £

exprefsé vel tacicd & partibus fichomologara, id
eft,approbara. Eft cnim dynloyiridcm quod
approbare, fiveconfentire. Tdemelt, fiab nsdi-
&um fic, 90K &!‘r:&é}'n, id eflt,non concradico:
nam urroque modo approbatur & recipitur ar-
bicrifive arbitroram fententia,itautciomnind
parendum fir, modd ramen id feripro fiar, / 4,§.
fin. ! pen. C. De recept.arbitr. Tacite verd fitho-
mologatio, fipartesincra decemdies proximos
noen concradizerint arbitri ve arbitrorom lan-
do: mam filentio tanci cemporis videntur partes
in (ententiam conflenfife , d/pen. Exhacigicur
homologatione, five exprefla five racita, com=
peticnon folum exceprio, [cd & a&ioinfadtum,
ad implendam featentiam arbitri five arbitro-
rum,d [.pen

Ubiyerd 4 partibus compromifum eft,acee-
dentc (tipulatione , qudd(cotentiz arbicri five
arbitrorum [tare veline, nulld alid poend vel ju-
ramenroadjséto, daturadverfus cum, quinon
parecfenrentiz,a&ioinceitiinidquod intereft,
L. Diem proferre + 7,8 fin. D.Derecepe.ark ¢ rexe hic,
inverbis. i verd receprum non fuit Sincerra poena
adjedta fucrit compromiffo per {tipularionem,
agiturad eamdem paenam , ur ejus meru {tecur
lententi@, L1,C cod ¢ c. Diledli 4, infine fup. eod ti2,

Czrerum hocpauld fulilisexplicemus : quod
enim ad primumat:inc:,quodicimus,nnllamcx
fimplici compromiflo a&ionem vel exceptio-
nem competere, id utique veram elt dejure civi-
li,atfecus eftdejure Ganonico. Quidam exifti-
manridcirco , quddex-muda conventione five
paﬂahac}urc nafcataraélio & exceprio, criam
quoadforumcivile , de quolatius dileruimus
ade 1,00 c.7 fup. Depadd. ubi probavimus, o que
jure Canonico oriri aftionem ex paé}u nudo,
Quare & cx implict compromifla oriri a&tio-
nemetiam dejure Canonico negavimus.

Necobftat cext, ind [ Diem proferre §-0lt.D.De
recept.avbiz.ubiita Ulp. Sed ffpama non fuiffet adjaits
compromiffa, [ed fimpliciter fententis ﬁnriqr:éﬁpr#m;.’:-
rityincerti adUerfses e foret adio: quisverbum h::lc,
promififfe; intellignnrpallim Tarerpreces juris ci-
vilis pro fipulatione: quod & probaccext.in 5.
Jeriptum Tuftie. Deinusilib flipul. * licetquandoque
verbumpromiffurn , ad nudam promiflionem five
pollicitarionem referavur,! Serndum 19, §.2 ,ver.
promiffum D. De edlil 6di@s, idque pro fubjc@a ma-
teria.Suaderautem hociplamateria, promi{Tim
pro ftipulacioncaccipiendumelie, co quadUlp,
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dicat ex compromiflo fimplicicer fao oriri a-
&ionem, quod cit contranaturam patinudi, /.
urisgentinm 7,6 Jed civmnulls D.Depadt ¢ contral.
pen.inpr. C.Derecept arbitr, Addicquidem ulp.vo-
culam, fimplicitérs veriim id non facicad removen
dam ftipulationem , fed peenam : q;:a.-ﬁ:.djc&a
mon fucrit compromiffo , dicitur hoe refpeétu
compromiffum fimplicicer factum ab Ulpiano.
~Quodverdad homologarionem fenrentiz ar-
bitroram,eawn duplicem ciffe diximus, tacitam &
expreffam, Deracitaapud D4 nulla'eft conrro-
vcrﬁ:,qum cxeaoriaturattio & excepeio,exno-
vaconltitutione Juftia ind L pen C. Derecepr arbis.
* Sed deexpreflahomologatione contenditur,an
cam feripro fieri necefle fit alittpantibus. Sune
quinegant,perbunczex: quo fafficicarbitriom,id
eft,[ententiam arbirresam, aparribusreceprum
cflc.Conrraaliiafhirmant;per texg.ind Lpen, ubiid
diferee conftituicur. Re@its tamen Panorm. &
Imola hicadferuntquidem de jure civili requisi
fcripturam,utd /pem.non verd de jure Canonico,
quo faciseft confenfum efle arbitri five arbitro-
Tum : itaucjus civile hane folemoitatem requi-
raty proprer majorem deliberationem, qua per
feripturam fics jus verd Canonicumnudam fal
tem comprobationem fentcntiz , quidd amté in
cempromitcendo partes (atisdeliberaverinr, Un-
de hic noranda eft differentia juris Canonici &
civilis, quz & fervanda eft 10 forofuo, juxra ea,
qua latius diximus ing. Ecclefin 5. Maria 10.fup. De
eonflic.

Dcforma compromiff per fipulationem , ubi
fGiliccrita compromifum eft a litigantibus,; pra-
cedente unius nterrogariene & alteriusrefpon-
fionc, qudd velint flare fententiz arbitrorum,

uzfitumeft, an non obftante hac ftipulatione,
lgem:cntia homologari poffic, tacité vel exprefié,
ita utex ea ad executionem fententiz poffir agi.
Eadem quaftiocft, ficompromiflopanaaliqua

‘adjedalie.  Utramquebanc quzftionem variis

Iaterpp .opiniomibus involvic imola bicnumer. 1,
esmfeg inedqueacquicltere viderar, quéd putes
dejure Canonice urrogue cafa homologationi
locum cfle, & confequenter prates a@ionemin-
certiinid quodintereft, quam antea diximus -
Till ex ﬂ.-pulam:-nr,J_I.Dicmpnﬁrnz;r,g.ju. vel
condi¢tionem cerei ad P®namappofitam, rom-
perere quogueadtionem in fadtum, propter ho=
mologationem , /pen C. Derecept. arh, guam fen-
reatiam viderurprobare rexrus nofter, dum air,
arbitrium a Plebanoreseprum ratum babendum
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cH':;rcceptum,inqu:m,:ryufsé vel cacicé:feess
vero dejure civili, quo cantumaio incerti das
torprepeer ftipuiationem, exd./ Diew proferre §.
wlt.

Verum Bare. tnd [ pon, & communiterjuris ci-
vilis Interpp.teftec codem Imola, indiftin & é exi-
ftimanc ; folam competersaétionem cx {tipula-
tione,nullam verd cx homo!ogstium: fiquidem
attie, gquz datarex Jultiniam confticur il 450
in d.Lpen. C. hectit. propeer homologationem,
fubfidiaria eit, chquecafu cempetens, quindo
aliaactiodeficic, heut conftatex/lpem inpr. Ats
que horom featentiam probac teXtus aprimus 16
c,Dilrc?;'q..bnru’:.ubiprop::rpmnam adjeltam jua-
becarftarifcatentiz asbitri. Nog igitarubi pors
na adjeta cit, ex homuloga:ione alia aélio nam
feiturpsocxccurionearbicri| Nequeobftactexr.,
nofter, quia exeononprebarar, proprer arbicris
bm reccprum 3 Plebano ad cjus execurionem
praciseagipofle, i penaadjea fir'; (rdeo mo-
do,que in 4 ¢. Dileddi, videlicer ug merupanze fte-
tarfententizarbitri. Qui ratione cim conveniar
jus Canonicum com civili rejicienda cft Imolz
diftin@io, Semperenim illud retinendum elt,
quod egregié moner Pont.ine. Cimexpediat: 95
Desisdfin . (atiuselic concordare jura juribus,
utguoadficripocelt corum cvitetur cosredtio,

Ut auzem (ummatim qua dia funs hic fepe-
tam,ex fententiaarbicrorum (five npus fiveplu-
res ﬁn:arb:m)inquosﬁmpiicit:r, idefl, nudd

conventione compromiffumeft, nulla nafeirus.

altio velexceptio: quod eriam fi regulariter con=
trirccepram fitinnudo patie, five copventione,
orfaltem cx ea exceprio comperar, ! luris gentium
728 frdcamoullaD. Depaf tamen fecus obtinerim
compremiffo fimplici& nude, ad evitandam in-
zqualitatem, d./pew inpr. Nam 6 (tacuamus me
& Titium debitorem menm inarbicros compro-
mififle, & fententiam ab arbirsis Jaram fuiflc pro
Titie;nonne iniquum cffer,ex [eptentiaarbitro-
fum cxceptionem dariipfi Tirio, cum fiprome
latafuiffer fententia, mebi oeilisasnalls accede-
revilinde proprer hancinaqualitarem vitandam
non valet hujulmodi comprom:flum; nifi & cgo
vicifim debiror fim ipfias Titii, & aftom fuericy
ut qui profefententiam haber , txceptioncalre-
Tum removere poffic, st fup probavi exl Litigatores
§.interdum C Ds recepe avbity. vellcnrentia racieé
exprefic homolopara fueric, qud {pecic adtio &
exceprio nafcitur exfenteatia arbitrorum.  Sin
¥exo per ftipulatiopem compromiffum faé‘tzm

L
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fic, apiturinid quod intersft, surad peenam, £

" Mipulatio peenalis fit.  Similiter fi juramentum
. adjaltum fit compromiffo, implorarurefficium
» Judicisad implendamarbicrifententiam , ficur
; ade 2 .boceit.probavimus,

x B4  Ubinequehocomitrendumeflt , quodfemel
3 commifsi vel pralticd pacod, quz compromiflo
= adjecta fuic,(olvaturcompromiflam, nce imii:ii-
2 #s paena commictacur:nifi aliter conventum fue-

= ritiatercompromiteentes, ufzorics commirte=
recur parna , quotics aftum fueritconrrafenten-

&7
qud minusarbicrerur 2 Errelponfum eft ab ulp.
p®namcommitti,n0Rn aliter, quam ﬁccntrl?m-
pedientem vel contumacem a'u{'cuhrcn_\ a:r_bm:r
pronuntiallcr,d.l. Diemproferraz 7., § fi qui litigato-
rum D.esd. Idem puto,ctfi non peenalis fuifler fi-
pulatio,fed implex,id tﬂ,abfqucptr?hthﬂm“
demrationem, gua per cum fteric, qué minusar-
bitrecur, Nam Nalicerfuerit, facilé elndi poffer
compremiffum , prnp:crcomumac‘i:maltcrlus
compromitientium,cum nonaifi qu:mp;a:rcntc
utraque pactelitiganciom posfic pronuaciare at-

o tilmzrbltri._l.s;'dno;4,§ﬁ».Darm;b.r.aré-. biter,vel achicri,4 §ﬁgu£:1ingmomm, quod]a‘:ii:s
2 #%  Sed quid jaris, fialtcrsparscompromicten- examinat Panorm,ine.Cim dilefus 6 maz.h.sis.

5 Eiumconrumaciterabfit, vel impediatarbitrum,
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NOVIOMAGI J.C
PRELECTIONES ACADEMICZEA
IN L1B. SECUNDUM DECRETALIUM:
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IN TIT, L
1 SUMMARIA,
: K. Iudicii accepeionss varia,
: z. Defnisio,
iUdicii vaciz acceptiones
unt. Interdum eaim accipi-
turpropradencia five dilcre-

tione , ucinl Prator iz, verf,
astwra D.hoe tir Interdum pro
J adtione, quam intenzaraétor
8 contrareum , §.imbone fidei
Inftis. De actionib, Item proul-
tima voluntate, [.1.€.De $5 Ecclef. Quandoque
aliceracque alicer, ficur lacé pecfequicur Accurf.
0§ precerea tnfliv. Q)uib non eft permif fac. seflam. In
propolicovere argumento fumicur pro a&tu Ju-
dicis , quo ramquam perfona publica jus dicir,
quali Judicium idem fit , quod Jurifdi&io five
adminiftrario.c. Forss 10§ r.onf. D verb.fig. Quam,
vis& locusiple , in quo Judex , juris dicendi
vel judicandicaufa,federvel confiftic,non mints
recte dicacur Judicium, ! Velui 4.D.Dyginterroz.in
j;#refaﬂlr.’?: : o

DE JUDICIIS,

Quod autem Azo & plerique Judicium defi-
picrint, qubdﬁr:.ﬂ.nslcgitimustriump:rfona-
tuminjudicioconcendentium, videlicer Judicis,
A&toris & Rei,incptum fané videtur, chm Jud-
ciumper Judicium definiaac, Tum neque con-
vr:nirjudt:ioptriuquiﬁ:iouvminﬁ;::uto,c.ﬂga-
liter én quando 2. 4, inf. Deaccsfat €&l Congruiti3,D.
Deoff prafid.acque 1is; quz voluntariz jurifdi&tio-
nis fut, in quibesnallas conflictus cft litigan-
rium, utfunt emancipatio, adoprio, decreri in-
terpofitioin rebus minorum alicnandis. Unde
fufficicfudicium ira definivifle, vel poriits delcrie
phille,quod firactus Judicis, ut Judexeft,

Quoad Judiciidivifionem-ca quogue multi- ;
plexclt. Experlona Judicis, Judiciumaureft Bc-
clefialticumant fzculare;ex re;quain Judicium
venit, aut poffefforium aut peritorium, item cj-
vile & criminale:ex modo procedendi, ordinari-
umautexcraordinarium, id eft, folemne vel gon
folemne. Qua hic nonexplico, fcd videatur fim-
ma Juris Canonici, lib.4..xit De Indiciis; ¢ in pro-
Sraflude iis fapé differam.

' Iz InCap.
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