UNIVERSITATS-
BIBLIOTHEK
PADERBORN

®

Henrici Canisi[i] Noviomagi, Belgae, Jn Academia
Ingolstadiensi SS. Canonum Profess. Ordinarii & Primarii,
Opera Quee De Ivre Canonico Reliqvit

Canisius, Heinrich

Coloniae Agrippinae, 1662

In Cap. Suscitata 6.

urn:nbn:de:hbz:466:1-62169

Visual \\Llibrary


https://nbn-resolving.de/urn:nbn:de:hbz:466:1-62169

-

TIT. XLI. DE IN INTEGRUM RESTITUTIONE.

tam teltatoris five donatoris volontatem , ¢o
ugd przfomatarreltator vel donator preralil
E:Ti:ioumquam homini privato, Monafteriam
vel ftatum Ecclefiafticum.quem forre hares vel
donatazius potuiffet eligers & ingredi. At ubi
mon Titius, fed Monafterium fivealia pia caula
exprefsé fubfticuta eft ,  hoc cala ceffac
przfumpta 1ila volumras & cedic
preffe.  [ta Covarruv, i ¢, Mala fidei p. 2.
§. 1. num 4. Undeplanc erroncam efic .I
cor,g nod Dd.exd §..,-’:Jf_’5‘~;':w: “.-rs_’;?a.':f, S exd Auth.

\ 15
Nifi vogati, vulpd jadtitant , privilegiatum non
poffeuri privilegio contra fimiliter privilegia-
tHm,ctm contrarium porius proberur ex [ Versim
11 §. fin p.peminerib. Deinde ubiminor contra
minorem yvel Ecclefia contra Ecclefiamin inre-~
grum reftitoitor, rantummodd is vel ea reftitu-
{(ur,qui lzfus,lztaveeft , non antem qui lzlus
nonefk,stiam{i inpotentia habebaridem privi-
legium,quando lxdebarur, & fic nullus adlu eft
privilegiorum concurfus, Vide qualate dilpu-
rant Dd. ine.ln prefentininf.De probar,

—
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SUMMARTIA,
acies.
ofistiazio in integrum adverfus fententinmPont .ant,
Pr,r',';w{{r;'_( Irrn' ‘uﬂ,.'-,'ﬂ
3. Sententia bodse inperjonam dvomnini,non procuratoris,
cOmcipitny.,
4. Inintegrumreflitsio an ¢ quandeper procaratorem
redli petainr,
§. Reflitutio inintegraim an cum alia aifione concurvire
}-aﬂ}f.
&. Reftizutio eft inntilis, wbi [ententinipfo jure nulls,
judicio reffitutionts in integram regulariter
dit Hr [ententie executio
le textus quedam fingularia continet, i-
deoquefadtifpecies premitrendaett. In-
ter Epifcopum Burgenfem & Monafteri-
umOvienle fententia defivitiva lara foic a §.
Ponr ac deinde petita a procuratore cjufdem
Mopaftenireflicntio in intregrum adverfus fen-
tentiam, propreromiffam exceptionem prafcri-
prionis;qua docere vulcresillas, de gmibunsdif-
ceprabatur, praferiprione [ublaras efle. Hanc
itague refticucionem concedit hic Pont. adver-
{ns (entenriam 4 fc latam : adjedtd tamen hac
claofuld, ur quia prafumptioeft conrra procu-
:atortm,qu&du malitia, ad impediendam fei-
licer exccutionem fententiz , perat Monafte-
rium reftitui, fenrentiaprilts executioni mande-
tur,deinde idonca cautio prazfterur ab Epifco-
pe,proquo fententialara fuir, at,iMopafterium
jamin integrum refticutum viGtoriam in caula
:cpolrtavtri:‘omni: » quzrmediotemporea fen-
tentialara Epifcopuspercepic, ipfi Monafterio
reitituantur,
Hicprimd nota,quéd,licet fententia §. Ponti-
ficis vim legis habeat,§ Sed (& guod Principi Inflit,
e jure wacnr, nibilominys coptia eam peti pofhic

refticntio in inteprum per rext.inc Tum exliteris s
bt (_fj"." Minori1g \',\ D Deminorsd ~.1Ll‘:lil3 zquim-
tefuadentc permirtie Princeps, ubi {eilicet ip
fubreproni,vel nove defenfiones allegantur,d.§.
1 @rd.c Tum exliteris

Alterameft,quod fententia contra dominum
principalem lata, procurarore agepte injudicio,
valeathocjure Caneonico,Glofl bicin V. Monafle-
rivern i notantidem Paporm, & limola.Secus it de
jure civili,quonon pifi in procuratorem fenten«
tia ferridebet,/ 1 C.Defins drinterloe. om. jud co
?ut‘:dpmtur:rcr per conteltationem litis fadlns
itdominus litis, L Nelia 13 C Deprocuras Cre1.§.1,
De procuras iné. Veriim cirm bacjuriscivilismera
ficfubtilitas , receflumabeaeft per jus Canoni-
Cﬂmiqlll’rd&'inCarn::a]mpcria.lifer\raritcﬂ'acur
And. Gail. kb Gbfur,inquiensin Camerafem-
peticntentiam concipiin perfonam domini , five
dom;im'.s:'n_jud!cin prafcnsfic,fivonon fir.

Tertio finpularccft, quod procurator poffic
petere refticutionem in iategrumabfque {peciali
mapdatp » quandefcilicerrefticutic incidenter
peritur, patacontra featentiam interlocuroriam
idenim ex tommuni Dd. opiniome tradic hic
Rzuor Adeoqueverum et nt ctiam pelt fenten-
Flﬂm*if:ﬁﬂif1“=maﬂnithlaniciapEﬁmdrcm: di-
ES;qﬂlconcchumijmcad appellandum , ca-
dem reftitucio iniptegrum implorari pollit.zerb.
fexi.nam & h_af:ﬁ!cccic reftirutioin integrnmin-
cidenterperidicitur, cium fentenria nond i tran-
fiericin rem judicatam, acproindenecdi exipi-
raverit mandatum procuratoris, Undeficut pro=
enrator poft fententia definitivam appcl]u;—c'r-o—
teftabsq; novomandato,c.Mandata 13 fip £ proc.
€ lLinvitas 17 C.evd.iza queq; poteft perere refti-
furiopeminintegrum adyerfus fenrentiam absqgs
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§6
noyo mandato , quafi & hocpriori mandatoia-
fic,Gl.bee in V" poflsulavit dr ibid. nes. Panor, & lio-
h,é—ﬁ:r;} rexe. il Advem 56, granl. Ad kgatum
63.D Deproc. At firefllitutioin ioregrum princi-
paliter,id eft 4 principio,petatur, veluzi contra
contraétum vel fentenciam definicivam, quz 1n
remerdnfic judicatam , fpeciale mandatum a
precurctore exigitur,l ud2 6 § fin D De mino-
vib gl unica C Efiamper proc ¢r:. EXceptristamen
its perfonis, qua legitimam 2 jhse adminiftra-
tionem habenr,ur (unt rutores, cdfatores, Prz-
lati Egclefiarum, & fimiles , qui& ablgque man-
dato(peciali principaliter, & reéte perunt fe re-
ftitmi,ex f-:nl:cn:i:lnnuc,quamprobar & hicPa-
nor, quiahz perfonz,utjam dixi,admini{trario-
pembonorum ajare habeor,ideoquein iisnulle
alio mandato opus eft.

Nonmeover,quod dicifoler, quodad ininte-
grum reftizutionem ramquam extraordinarium
remedinm non d:\rcniuur,quando fnp:reﬁ or
dinarium fexc.inl.In canfe cogusts ne 1. D. De mi
morib At ve:© fententid lata , competitappella-
tionisremedium, quodordinarium eft, /. Erin
majoribus 1 0,C. ve appell.dre Deappell 1. infLd. tis,
Cr e Guod adcon/ultationem g inf. De fent. drre juadi-
caraiergd videtur ceflarereftirutio i integrum,
cum remedium (it extraordinarium Verum falla
hzceftfcotentia , cum & posfit concurrerere-
medium ordiparium cum exeraordinario, utin
fpccicd [ In canfe§ Pomponing, ubi condiriofive
caula comcurrunt cum inintegram reftiturione.
Infubfidiario remedio certumeltillud non ve-
mire,ubiremedium adelt ordinarium, veluti in
aétione dedolo , quaz nonoifiinfubfidium da,
tur,deficrentibusfeilicer aliis adtionibus, /. 1.§.
aif prator cums aliguot ll frqq D.De dolo malo. Refti-
tutio verd in integram ctfi cxtraordinarium fic
remedium,non tamen eft place fubfidiariom,uri
a&tio dedolo,ac proindecum alia a&tione con-
cutrere potelt,d §, Pomponins:maximé ubicxrra-
ordinariumremediam plenios eft,id eft utilius,
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pofi.

In_aap. Confticutus 8,

H, CANISI COMMENT. AD LIB. I. DECRETAL.

quam ficrordinarium , ficuti ex communi Dd.
calculotradic Oddusera? de refise. ininteg. p 1.9,
17.# 33.utinappeilatione & re(ticurione 10 inte-
grumadveclus fentcatiam laram, Quippe refti-
tutioloiategrum atempore lz ionis 1ncra quas
driconium inteatari potell,/ in C L'etemporb. in
integ reft:t. Appellatiovesd nonoifi iotra decem
diesa lencentia lata, text in § 1, Nov 23 Deappellar,
¢rd.c 6ucd ad confulationem. Deinde quiappellac
coram judice (uperiore appellarionem prolequi
debet:reltitutioverd inintegrum coram<odem
judice,qut {ententiam tulir,peri & peragi po:ct},
Al Incanfa§ fin,

Sed quid refpondebimus ad principiom 4 LI»
canfe cognuonet Textus {ciplumexplicar, videli-
ceteo calu,quocontradus, vel criam (ententia
judicisiplojure nulla eft,fore inutilem refticu-
tionecmin intc&l‘umjcﬁmmhil fit, quod per cam
refcindi vel refkicai poflic, urpote actu 1p{b juce
noa fubliftente,l3.in V" aporrere, ¢ 1bi norame Dd C.
Deinteg nﬂir._‘Jidc latins Oddum d.q.i7 per rot,

Jam quod (pe&tacrad quartum fingulare hujus
Cap.cxco dilcimus,liceralias a jure comfhicu-
tum fic,ut pendente coram judice caufa reltitu-
tiomis in integrum , impediatuc executiofen-
tencix, rext.inl.anica C Ininteg reflir. poftulara dre.
hoctamenca moderatione accipiendum efl’e, nifi
contraperentem reftituiinintegrom prafump-
tio fir,quod malitiosé ad impedicndam execu-
tioncm fenteariz (¢ refticui poftulet: nam runc
exctotio quidem fencenriz fir, {ed prefticd can-
tionc idonci(qua fit daro fidejuflore vel pigno-
re,l Simandato Titis s 9. infine D Mandati) de tetun-
dendoca,qu pracepta crunt , petentirefbicu-
tionemi, fipoftcain caula criumphaveric, per hoc
rext.Unde gencraliter notatGlaf alt. hic quod ubi-
cumgque in dubio quis admitritur,cautio ab co-
dem pra{tari debear,per text.hic &rén l fin C.Depe-
#it bared . Infundum o.C pelegatis Gl 1saquo §8.0.
pere: vind.
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