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D¢ Legibus Cape XTTE 177

§. 20.
DE RECUSATIONIBLUS.

(;Equitur de Recufationibus, quee inmul-
Jtis conveniunt cum ;lPPL"].l.lti()i!inS, & a
pari fere procedunt , cum ficut perappelia-
tionem,ita & per Recufationem Lidlcis,!in-
fpendatur cjus Juri{dictio,nee potlit in causa
inqua recufatur,adaliqguem actum proccdcﬂ
re,& {1 pmcelﬁ*rir,p;-ac:ﬂlls (it-nullus , nifr
recufans poft reculationem , confenferitin
Judicem recufatum; vel coram eo compa-
rerit,nulla proteftatione interje&a quod
velit fibi falyam manere fuam Recufatio-
nem,

Reaufatio legitima fit neeefle eft, & legi-
time propofita, quia frivolam feu fruftato-
nam, poteft Iudex recufatus contemnere,
f_ﬂ-f]l'-e contemptaadverfus recufantem,ulte-
s procedere , ad exemplum frivele fen
fruftratorie :ip}-:cilationis.

Cum vero exceptio Recufationss {it dila-
toria,& fimul declinatoria, debetnon folum
ante litem conteftatam, {cd & ante omnem
altum Judicialem  proponi , ne alias,
R_t‘_lis in Iudicinm confentire -, feu Iu-
dicmm ﬁeriPL‘If > Vf.’l {L}ﬁjifiﬂﬂis Cail=
famnoncurare videatur, nifi forte poﬂ;mo—
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178 Ruclei Trallatus praltics
dumcaufa fufpicionis {upervenerit; veld
{titerit quidemante , verum poft litis cont
flationeny, demum in notitiam Reiyenen
ideoque tunc poft litem. quoque conteld
tam,objici: poteft..

Proponi debet Recufatio Tudicis,tont
bis fed Scripto, quia hujufmodi Recultt;
Interlocutorie cequiparatur, a qua i
appellari debet,ideoque libello opus Eﬁ,ﬂg
Iudici exhibeatus,fi is fuerit praefens,fecst
abfens.. .

Sed & Ture Canonico,caufa fufpicionss
libello recufatorio exprimenda eft, &t
Tudexrecufatus fubfifter, mandabitqueut
que litigatorum, vel etiam coget, ﬁﬂpllill-f
ut communi confenfu eligant unum velp¥
resarbitros,&in diffenfu{ingultunum Q
quidem Arbitri eleéti, Arbitrio:recepto, i
cognofcent decausa principali, {ed fufpict

nis duntaxat, deque veritate & i donejttelr

lius ,, ﬁ'ntuentque recufatori tfrminum;:
eam probandam.. Probata: coram.f"nl"aﬂ_“-‘.-
fufficienterinfta caufa fufpicionis:, & let
tentiadefuper perarbitros lata;Tudex cof
tionem caufz, alteri mandabit,de cr.:-uicfi:
Recufatoris,vel ad fuperiorem rﬂlniitff-m*
probati vero,vel probata,quident, Sed il
gitima & inidoneacausa, ad Iudiccm{f:uf“]‘l
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veld, farum remittetur;, ifque perfeverabit Index,

contt
ene.
el

ot
fatio
feripe
 cfh g8
fecusd

10nisd
& tuK
ueutt
pusik
vel j,‘1"
m, (8
t0, f102
Lu‘piciq'
ojtate e
numa
 thitr
& f::f-
. coguk
onfeaf
et Not
;Cd ililgf'
m 1écl
{aram

ficut,& quando Tudexappellationis;pronun-
datbene judicatum'; & male appellatum,res
mittitur canfa ad Iudicem a:Quo..

Cateram; Iure Civili;non eff necefle cau-
fam fufpicionisinlibells recufatorioexpri-

» mi, {ed fufficic nudaallegatiocanfee, unde &

ingenere,poteft allegari quis-fufpeétus, etia
fine expreflione canfze, dummodo recufans
Iiamentum;preeftet de calumnia, quod ca=
lumniose nonrecufer: & ideo Arbitri,a Par-
tibus eleti,. fecundiiIus Civile, omiffo arti-
allo: fufdicionis,in causa principalt cognof-
ant, tanquamdia principe effent dati ejus
Iudices.

- Sed &illud diferiminis eft, inter Tus Civi-
le& Canonicum , quodIure Canonico,tam
ur}‘ltlmitis ,-quam delegatus recufari poflit,
WamEpifcopus.. Atverolure Civili, dele-
gitus quidem recufaripoteft, nift delegatio
txprefie facka fic a Principe,cum claufula,re-
mota Recufatione,prout indubie de [ure co-
hue iy perfitremedium appellationis , cce-
tcrun},mdcm Iure ordinarius Iudex, nequit
fecufari,ut iﬂuf‘;_‘rﬂ&us,ad hoc,ut removeatur,

nquam {ufpecrus , fed {i fubfit aliqua caufa

| (S ey : .
ipicionis;alius ei- adjungendus eft.
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muni deleoare poteft, cum hac adempraad-
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practict
Anautem commiffari dati, adrecipite}
dos & examinandos teftes, 1'&:114'11.1'1'?0#&*,
dubitatur.& verius eft, pode: qum.antluil
ces delegat,omniique victoria in proba
nibus conﬁi’tit Quee-vero fitjufl {2 caulae
cufandi Iudicem,certo de f:mlmmﬁiufl idet:
que magis i arbitrio Iudicis, qlm'nmmar
1'«*‘1“ d i‘“mﬂh. 5 £ATES confiftit. Hinclt,
quod recufatione i propofit: (5 plulll"ilf'illtl
lius cognitio,ac darbitros rejiciatur, Sunti
tem , variz & muls ml;u \C‘lulﬂlouii!lil
caufz recufanions. O ;Ji[jinpji]l’ll.ﬂhlu
dex {1t famyli: 'i]l*wdl'(‘ll Parti, magna fetlica}
non modica familiaritate Sunnd.m {3 Tuder)
Oudinarius 5 ex: lqmmi .1cm<,111rfufp
Ctus,poteft & Vi zc.ml.u;uc ex e:&d::mcauil‘
recuf: ari, licet 1n fp: m,ad»-n_uusVlcarmm’
nulla ali 13 {1t Illal*lClD.
Tertiafiludex {it confanguineus altenis}
Partis, & non xqualiter utrinfque. Q“”
fi Dominus {it fufpe&tus , exeadem l’uImlG‘J
niscaufa , tota llliu‘)Ldlﬂlliﬂ.POEC&H”L“&“
fulpe&ta ; & fic de aliis fimilibus. Effeci
Rt: ufationis eft , qtlod po‘}qtl‘im fuert
$LOPo; {ita,penden tedtfnpcrtommmim o
frivolam ciffe conftiterit, Tudex in gausd’
perfedere,necad Ll]lt‘i‘lf)lHI)I'OCCd{’ICdfbf“’

alias proceffus erit nullvs, & ftnteum;r;
qui
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De Legibue Caput X1V, 181
quam tulerit,nuila. Ceereram an iy plojure,an
vero validitas vel nullitas Lntcntl"r.h_upr(.‘l-
ceflus pendearab eventu probande velims
probandse caufee, variant interprete s,{ed ve=
rius eft ipfo Iurc ; &qmd:n utroque cfle
nullum,eft enim puluulomlrmul.} &avatio=
acalienum, coram judice fufpecto litigare.

De Poteftate Legis Humane.

CAPU 'F XIV.
Anin hominibws (it Poteftas Leges ferends? E#
sit tllam habeant?
| N Communitate Pf“"rt}} , neceflariacft

Poteftas,ad quam ipe&lat subernatio coe
munitatis,nam ut ait Sap. Do i1 ihihon
et Gu oletu' corruet popult s,S’S.Thom;
opufc.zo de regimnine Pnnuj;un ibro 1,¢a-
pite 1.

Hinc M: .frn’tmr_lshnmfmua,r infuo ordi-
nefupremus fit, habe et poteftatem ferendi
Leges, {ibi; nupolr={nmn~ {cilicetcivilesfen
Humanas ,quas ex vijuris naturalis,8c valide
&}Uhc“Lomkrtp"J[u {ervatis conditioni-
busadl.e gem ncr:tﬂd-nq Ita$. Thom.1.2 q.
90.& 69.S0t0 Sylvefter.Covasruvias,& alij
lquuf i‘ic]lur.n, r Poteftas Junsdﬂmms
mCi‘lIlT’pt 1j,vel exiftentisin Ul.ldLl p[om-
mo;quia ficat condere Lurmjimus eft ,
Prxeipuis attibys Gubematioh LsILeighzi} ita
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